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Were one draw conclusions from the ex- 
Administration. pressions views appearing large part 
the most influential newspapers the coun- 
try, representing public opinion, would seem the Nation 
gave one great sigh relief about the 4th March, and that 
the change administration Washington was the signal for the 
inauguration new era prosperity, awaited all with bated 
breath. The conclusion would doubly erroneous; not only was 
there such wide-spread feeling uneasiness. because President 
Roosevelt was inclined impetuosity his method performing 
his duties, but there are several conditions which render the imme- 
diate advent bounding prosperity somewhat questionable. This 
does not any wise detract from the well-deserved confidence the 
new President thoroughly equipped and eminently well-balanced 
administrator; and even his declaration that his purpose con- 
tinue, their general principles, the policies his predecessor, will 
not shake that confidence. because the problems has face 
are serious that the future our business conditions remains un- 
determinable. 


proper say thata very large num- 

Some Pointed ber the persons who were afraid the 
cies” when carried into execution his prede- 
cessor, have such fear with respect President Taft, 
his unquestionably judicial temperament and greater training. But 
there disguising the fact that the people had become such 
degree inert matters pertaining their politico-econcmic affairs, 
that was necessary, order set them thinking about them, 
have administrator the Roosevelt type; and fortunate 
also that the present incumbent they have leader who will not 
encourage them cease thinking, although not likely startle 
them frequently the late incumbent did, order wake them 
thoroughly. What they may look for equable constructive 
period, which unforeseen, untoward events come pass, will 
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lengthened into eight years sheer force circumstances, and 
without any spectacular effects the part President Taft; 
pre-eminently the type public official who performs his duties 
well possible, without having one eye always turned the gal- 
leries. 


The first the problems coming before 
the new administration fact double 
one; the ways and means providing more revenue affecting the 
business interests upon the one hand through the relation the 
Treasury, and upon the other hand from the politico-economic stand- 
point. The problem provide the Government with means 
pay its way without causing too great disturbance manufactur- 
ing interests reason radical changes the tariff; and this 
made the more complex since political promises reduce the tariff 
schedules are now redeemed the partyin power. Time isan 
essential factor, since the Treasury will need the money soon, and 
the longer our legislators dally with the plan provide the money, 
the longer will important business interests continue unsettled be- 
cause the uncertainty the outcome. This unsettled condition, 
furthermore, tends keep the current revenues lower than they 
would otherwise be. Finally the manner which the problem 


The Revenue Problem. 


solved will have potential influence upon future politics, which, 
however, will not brought test until late 1910, possibly 
until 1912. well, therefore, from all points view, that the 
consideration the problem has begun without delay. 


Lowering tariff duties general naturally 
tends stimulate imports and thus add 
revenue; but this applies only such articles are not compulso- 
rily imported; for order produce more revenue from sugar, for 
example, the duty would have increased. Moreover have 
number competitive lines developed our manufacturing capaci- 
ties such point, that the duties might reduced considerably 
without permitting the introduction foreign products. Nor 
desirable upon the whole cut the rates extensively seri- 
ously menace the continuation the supply our own factories 
and thus raising questions wages our labor, which them- 
selves are very likely unsettle the steady course business. 
manifest that great discrimination must exercised avoid 
these difficulties; nor clear that tariff measure, unless im- 
pose new duties necessaries life, can expected produce 
more revenue; hence other modes taxing are considered. 
Upon the other hand the present tariff produced sufficient revenue 
1906 and prior years, when were not quite profuse our 
expenditures. 


Tariff Adjustment. 


159 
Itis not for moment seriously assumed that 
Boomerang. will taxed, despite the fact that proviso 
the pending bill calls for countervailing duty 
upon articles which pay export tax the countries where pro- 
duced. Brazil, from which draw most our coffee, has such 
more admirably conceived. consume approximately 900,000,000 
pounds the berry; taxing would reduce that quantity somewhat, 
and best could not look for more than about $30,000,000 rev- 
enue from that source. But would not even get that: for there 
now stored this country and elsewhere, ready delivered 
here before any such law could become effective, considerably more 
than year’s supply. Once here would not taxable 
ported commodity, yet the price the consumer advanced 
substantially the amount the proposed duty. Thus, the Treas. 
ury would not benefit one whit, and the consumer, already harrassed 
high prices necessaries, would placed rather unpleasant 
mood, politically speaking, being forced pay tribute coffee 
speculators. 


The proposition which appears have gained 
Tax Proposition. favor that tax inheritances, not 
any means novel mode raising revenue 

here, and Great Britain well-tried system, operating conjunc- 
tion with the tax upon incomes. The fact that the President dis- 
posed favor the plan will lend much force Congress, and 
can hardly fail prove popular measure, particularly contrast 
with the project already discussed levying, indirection, tax 
coffee, higher one beer and re-imposing irritating stamp taxes 
checks, etc. Nor does the fact that the President has been loudly 
applauded for his declaration bythe who have pana- 
ceas for every ill without advocating the communistic tenets, make 
the proposition less sound from the economic point view. cer- 
tainly far more commendable than exacting tribute from trade and 
the means production increasing the cost necessaries life. 
The most serious objection will found the fact that thirty 
the states employ this means raising funds; national law would 
interfere with these local plans. New Hampshire and Connecticut 
have already entered protests against the proposition. 


the Treasury. period necessary for recuperation, the Treas- 
ury will have borrow money, and provision 

will made for such emergency. The pending bill wisely in- 
cludes the recommendation made the Law sev- 
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eral months ago, reimburse the Treasury the $40,000,000 more 
taken out its surplus for the Panama Canal, au- 
thorizing the issue and sale bonds. Fortunately for the new Sec- 
retary the Treasury thecountry quite able and willing lend 
the Government any sum can possibly need, fairly reasonable 
figures; that will not the position more than one 
his predecessors, appearing official mendicant; and his cares 
this particular will less. Thus may expect from Mr. Mac- 
Veigh the application his well-known business talents, materially 
broadened his capabilities other lines human thought, the 
business the Government general and the monetary reform 
particular. For President Taft has indicated very distinctly that 
hopes and expects accomplish that important reform during 
his administration, and looking ahead only four years that. 


The new Secretary declares himself open- 
the minded with respect the direction cur- 
rency reform, and this should 
view his position and the present inchoate status the question 
National Bank, doubt fully advised himself the arguments fav- 
oring central bank system, which have been forcibly put forth 
President Roberts that institution, formerly the Director the 
Mint. will hence surprise one find Secretary MacVeigh 
among the leaders for that mode solving the monetary problem 
the proper time. But must borne mind that mer- 
chant and not asa banker, that his experience made valuable 
the country; circumstance which the business interests outside 
the field finance will appreciate and which will give him the oppor- 
tunity for wider influence among business men general, who 
often manifest cynical spirit when bankers alone advocate monetary 
reforms. Not that this cynical spirit warranted; for isa notorious 
fact that our merchants, and others not engaged banking, neglect 
giving our money question the consideration which should receive. 
They are, therefore, scarcely justified complaining when the sub- 
ject taken and settled bankers and politicians. proper 
settlement the question the utmost importance the mercan- 
tile interests; but they fail use their great influence helping 
solve the problem, their complaints are not well-founded. 
Currency last time the problem deficit was before 
Protected. Government (1893-1896) the lack means threat- 
ened the parity the paper currency; not only was 
all the surplus drawn out the Treasury, but the gold reserve was 
drawn down the presentation greenbacks for redemption, and 
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these greenbacks were then used meet current expenses. There 
occasion fear any such catastrophe now, even should the sur- 
plus dwindle; for the law 1900 not only increased the gold reserve, 
but gave specific authority for the issue gold bonds replenish 
the reserve once case need. Nevertheless deplorable that 
the fat years” when the Treasury was overflowing with means, 
the greenbacks were not once for all paid off gold and cancelled. 
There would then not the slightest occasion for even the mere 
suggestion that the deficit might menace the stability our cur- 
rency. is, the currency may regarded entirely safe, because 
the precautions the law 1900; but when come compre- 
hensive reform should not again omit get these notes out 
the way. They constitute illogical form currency, condemned 
all the best authorities, and contain element danger the 
system that may become menacing when least expected. 


Monetary National Monetary Commission 
Progress. has finally announced its present plan 

work. hasexperts busy both here 

and abroad, preparing data all kinds upon the operation all the 
principal monetary systems, for its instruction maturing plans for 
anew law. Most the material appears relate the workings 
central banks abroad and the facts are provided great de- 
tail the plans are carried out. The reports will then published 
for consideration our own bankers and students monetary ques- 
tions. Relative our own system, are have explicit informa- 
tion concerning the movement domestic exchange one the 
important factors. Since this brings into the discussion the subject 
the distribution the currency, the data, comprehensive, can- 
not fail throw much additional light upon the much talked ine- 
lasticity volume our money supply; the periodical redundancy 
and congestion alternating with the seasonal deficiency when most 
needed. The correlated subject reserves doubt receiving ad- 
equate attention well; its importance factor connection 
with the flexibility the currency cannot over-estimated. The 
practice under the present laws several particulars productive 


detrimental conditions. 


Kansas has given example im- 
provement deposit-guarantee legislation. 
will remembered that owing the 
fact that Oklahoma’s guaranteed banks were drawing deposits across 
the border, the bankers Kansas were disposed favor the adop- 
tion the system means self-protection. The law contains 
the objectionable feature that well-managed banks must share part 


Deposit Guarantee 
Kansas. 
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the losses due bad management inothers. urged that this 
will cause banks keep guard upon each other The 
important improvement that not forced the law—it 
not compulsory; nor may bank admitted the system until 
has been business one year, unless other bank the same 
place has adopted the guarantee plan. National banks may ad- 
mitted, but trust companies not, yet the law provides that the latter 
may reincorporate banks. permanent fund established 
requiring each bank accepting the terms place with the State 
Treasurer approved bonds the amount $500 for each $100,000, 
fraction, deposits held it. This fund remain intact 
unless bank fails pay assessment upon it; and each bank may 
include the bonds carried part its assets. Thus money 
tied the plan. 


Protection failure occurs the depositors are re- 
Depositors. ceive once negotiable certificates deposit for 
the sums due; and these are bear interest 
varying rates, the active, current deposits carrying per cent., inac- 
tive ones less. This clearly eliminates the unconscionable tying 
trader’s money which almost invariably occurs cases fail- 
ures. The certificates are redeemed with the proceeds the assets 
the failed bank liquidated; and only case the assets are 
shown insufficient, assessment made upon the guar- 
anteeing banks. Each assessment limited 1-20 one per cent. 
upon average deposits; not more than five may made any one 
year; and sum realized not sufficient make the defi- 
ciency one year, depositors must wait until the following year for 
the balance due them. Altogether the provisions this law appear 
rational, assuming that guarantee system desirable. Its success 
may depend upon the attitude the national authorities upon the 
question permitting national banks avail themselves the 
terms the law. The former Attorney-General having given ad- 
verse opinion, would appear necessary pass federal law giving 
such permission; forit can hardly expected that the present legal 
adviser the President will reverse his predecessor. 


new function for savings banks has been 

Insurance Through 
devised Massachusetts, where many 
progressive movements have their birth; 
New York similar law now proposed, bill recently 
introduced. The project contemplates the addition so-called 
industrial insurance savings banks’ functions, upon the theory 
that through this medium the thrifty wage-earner may ena- 
bled obtain such insurance minimum cost. Details given 
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another page this issue indicate that there room for con- 
siderable improvement the Massachusetts law. has been 
question for number years how provide such safeguard 
upon more reasonable terms than private corporations now furnish 
it, without having the State assume the business. Europe, 
where governments provide artisans’ insurance, the cost thereof 
only fraction that which imposed this country. Since 
these savings banks are practically philanthropic institutions, their 
use the State for this purpose quite logical. The outcome will 
studied with great interest all who give these subjects consid- 
eration. not generally appreciated how large the industrial 
insurance interest is; the aggregate the policies now force ex- 
ceed $4,000,000,000 over 20,000,000 individuals. other words, 
average one four the population has average about 


$200 insurance this class. 


Deposits. New York City ashort time ago, Superintendent 
Banks, Clark Williams, took occasion direct 

attention, mildly yet seriously, the danger involved the practice 
paying excessive interest upon deposits. This timely warning 
that should not ignored. There such thing paying too much 
for money, both upon the part individual and banking in- 
stitution; unproductive funds, the cost obtaining them, 
are themselves burden; but when collateral circumstances rela- 
tive the securing deposits are also considered, the situation 
aggravated. competition expand deposits course 
the underlying motive; too often overdone too much zeal. 
Similar conditions have heretofore made legislation seem necessary, 
that have had some rather unwise measures put upon the books 
years unenlightened supervision; would appear judicious 
adopt voluntary restraining measures with respect this question 
interest payments, rather than have the State resort more laws 
nature. the part wisdom conduct business 
upon such conservative lines that the State shall intervene little 


possible. 


BANKING LAW. 


Receipt Deposits Supreme Court Nevada has recently 
Insolvent Bank. that the statute that State, passed 
1907, making crime for any bank officer 

receive deposits knowing that his bank constitu 
tional. The text the opinion the court printed full this 
number, beginning page 189. Statutes this character have been 
enacted several the States, and their interpretation the courts 
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has given rise various questions. Under these statutes has been 
held that neither the place where the deposit received, nor the per- 
son whom received, nor the fact that the party receiving in- 
tended return the deposit, material. actually taken time 
when the bank banker was insolvent, the liability follows. State 
Yetzer, Iowa 423, was held that was not necessary, con- 
stitute violation such statute, that the deposit received 
the bank building rooms, and that the receipt the money for the 
bank outside its rooms was sufficient. the same case was held 
that bank officer might guilty violation the statute al- 
though did not personally receive the deposit. was enough that 
stood and permitted subordinate accept it, knowing the 
time the insolvent condition the bank. 

The Supreme Court Missouri, affirming conviction under 
similar statute, the case State Sattley, 131 Mo. 464, said: 
this case the deposit was made about o’clock the afternoon, and 
before o’clock that night the deed assignment was drawn and 
executed, ready for recording the next morning. cashier the 
bank, was defendant’s duty know the condition the bank’s 
finances. knew there was only $11,000 the vault, and that the 
liabilities amounted round numbers $2,000,000. utterly 
contrary human and business experience that the man most inti- 
mately acquainted with the bank’s resources could have been ignor- 
ant the impending failure.” 

While intention return the deposit consequence asa 
defense prosecution under statute prohibiting the acceptance 
deposits insolvent banks, was held State Cadwallader, 
154 Ind. 607, that, where the deposit was placed envelope with 
the depositor’s name written and actually returned the de- 
positor after the failure, the person accepting the deposit was not 
guilty the offense set forth the statute. 


the recent case Kenney 
Harlem Savings Bank, decided 

the City Court New York (see 

page 203), held that savings bank not guilty negligence 
paying deposit person presenting pass-book, when such 
person not the true owner the book, where appears that 
able answer all the test questions put him the Teller, and 
where discrepancy between his signature and that the depositor 
file the bank explainable the fact that the depositor 
just learning write and that his signature varies times. The 
decision keeping with the general rule, which the effect 
that, where the bank officers have exercised due care and diligence 
the end that their depositors may protected from fraud and 
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larceny, the bank will not held responsible for payment made 
one not the owner the deposit. general, may said that, 
the signature the depositor file the bank, and the signa- 
ture the person signing the receipt for the deposit, are dissimi- 
lar that, when compared, the discrepancy would easily discovered 
person competent for the position, then the failure discover 
the discrepancy would evidence negligence. the other 
hand, would not evidence negligence the discrepancy were 
not apparent, would require critical examination detect 
it, and this especially where the discrepency one which 
competent persons might honestly differ opinion. 


this issue printed the opinion the 
New York Appellate Division the suit 
Consolidated National Bank First National Bank, which case 
dealing with the important question what constitutes payment 
check, and the revocability the payment after has been 
entered the books the bank paid. The facts are follows: 
Davis Company, corporation doing business New York City, 
drew check its own order for $150 upon the defendant bank, 
cated town Middletown, New York. The check was indorsed 
Davis Company and cashed the plaintiff bank. The plain- 
tiff forwarded the check for collection its Albany correspondent, 
which turn forwarded the defendant bank. Davis Com- 
pany, having amount deposit with the defendant bank suffi- 
cient meet the check, was marked paid” and charged the 
account Davis Company, and credited the account the 
bany correspondent, which bank was conceded the agent the 
plaintiff. Onthe same day one Seaman called the defendant bank 
and informed its officers that money deposit the credit Davis 
Company belonged him. The following day the defendant bank 
cancelled the paid mark the check, and made the necessary en- 
tries upon its books credit the amount the check the account 
Davis Company, and charge back the Albany correspond- 
ent. The check was then protested and returned the plaintiff. 
Subsequently Seaman commenced action equity against the 
defendant bank and Davis Company, which had the meantime 
been adjudicated bankrupt, and judgment was rendered direct- 
ing that the amount deposit with the defendant bank the credit 
Davis Company paid Seaman. 

The present action was brought the plaintiff bank against the 
defendant bank recover the amount the check. finding for 
the plaintiff, the Court took say: legal effect there 
was just much payment the check $150 the defendant 


Payment Check. 
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the plaintiff through its Albany correspondent though messenger 
from the plaintiff bank had presented the check the teller’s win- 
dow the defendant bank and received therefor the currency. In- 
asmuch this conduct took place before the commencement the 
Seaman action and before judgment therein, that action cannot, 
course, bar the maintenance The Court further said: 
reason the deposit with the First National Bank Middletown 
(defendant) was indebted Davis Co. reason the acquies- 
cence the demand the plaintiff its Albany correspondent, the 
demand being based upon the presentment the $150 check, the 
First National Bank Middletown became indebted Davis Co. 
for $150 less, and became indebted the agent the plaintiff for 
$150 more.” other words the transaction was closed beyond the 
power revocation the action the defendant bank prior its 
notification Seaman that had aclaim against the fund. 


Liability New York Court Appeals has hand- 
down very important decision bearing 
upon the liability upon note 
which has been fraudulently raised after indorsement. The decision 
the effect that the indorser promissory note, complete 
form when indorsed, which has been fraudulently raised after in- 
dorsement, not liable thereon toa bona fide holder for the increased 
amount, although the time indorsing there were places front 
the figures and the writing which rendered easy matter 
raise the amount. making this decision the Court drew distinc- 
tion between those notes which obvious blanks are left the time 
when they are made indorsed, such character manifestly 
indicate that the instruments are incomplete until the filling 
such blanks, and those notes which are apparently complete, and 
which can regarded containing blanks only because the written 
matter does not occupy the entire paper preclude the 
insertion additional words figures. One who indorses note 
the first class held liable bona fide holders according the terms 
the the blanks have been filled, the doctrine im- 
plied authority. the second class notes, the liability the in- 
dorser for the amount the note, increased filling the un- 
occupied spaces, based upon the doctrine negligence estoppel. 
Under the Negotiable Instruments Law, Sec. 205, one who signs 
note the second class indorser liable bona fide holder 
due course according the original tenor the instrument. The 
opinion the Court this case, which that the National Ex- 
change Bank Albany Lester, was not received time for pub- 
lication this issue, but will appear full the April number. 
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the plaintiff the sum $1,900, one 
fenses interposed was that the instrument 
was negotiable promissory note, and that the plaintiff was not en- 
titled recover for the reason that the instrument had never been 
delivered. The case referred that Russell Close’s Estate, 
decided the Supreme Court Nebraska, and published page 
213 this number. The instrument question read follows: 
Arlington, July 15, hereby promise pay Mary 
Russell $1,000 (one thousand dollars) leave that sum paid 
her death for services rendered her housekeeper, 
companion and nurse for the past four years, and until death, 
besides her weekly wages, which pay quarterly. Mr. John Close.” 
undoubtedly the law that contract arises upon bill ex- 
change promissory note until the instrument has been delivered, 
and until such delivery remains revocable and unenforceable. Ifthe 
writing question could considered promissory note the conten- 
tion defendant would have been valid, and the plaintiff could not 
have recovered upon without showing that had been uncondi- 
tionally delivered her the maker. the opinion the court, 
however, was not promissory note. was merely the written 
evidence agreement the part the maker pay cause 
paid, the plaintiff the sum mentioned, case she should con- 
tinue with him his housekeeper, companion and nurse until the 
time his death. Tobe binding upon him required her acceptance 
the terms the agreement and the performance her the 
duties thereby imposed, and having lived her part the agree- 
ment, she was entitled recover the contract. 


Note Distinguished 
From Contract. 


poration, having authority sign notes 
behalf the company, made writing the 
name the corporation the back the note followed the treas- 
urer’s name, binding the corporation, though the indorsement 
does not indicate the official capacity. The decision 
the New York Supreme Court, the case Van Norden Trust 
Co. Rosenberg, Incorporated, wherein was held that the form 
such indorsement immaterial, when apparent that the 
corporation intended become bound and where had re- 
ceived the benefit the transaction with full knowledge. Upon the 
trial the counsel placed much emphasis the that 
the usual signature the corporation was Rosenberg, Incor- 
whereas the signature question read Louis Rosenberg, 
These discrepancies were also held immaterial. 
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NEW YORK STATE’S SAVINGS BANKS. 


report the Superintendent Banks the Empire State 
the condition its savings institutions the end 1908, 
shows some interesting results, when compared with those 
Thus the total liabilities and resources aggregate over 
$71,000,000 more, but deposits show increase only $16,000,000; 
hence the remainder the difference made other accounts, 
notably that surplus estimated market value securities held 
($105,490,000), which accounts for over $22,000,000 thereof. This 
the sum which the improved condition the security market, over 
that coming right after that the panic permits 
oned the accounts. 

The investments still show only very small margin difference 
(about $200,000) between their par and their market value, the 
aggregate. 

The number open accounts the close 1908 was 2,736,285, 
nearly 5,000 more than year before; the deposits totaled 
$1,396,443,000, the average deposit was little over $510. The with- 
drawals were still very heavy, the aftermath the panic conditions; 
the sum was over $393,000,000, showing $28,500,000 less than last year, 
yet excess about $34,500,000 over new deposits. Evidently the 
bulk the $50,800,000 interest payments was left the books 
bring the total deposits the figure reported. 

Not few the banks the country districts paid only per 
cent. interest. Only one New York City was constrained re- 
duce below the usual rate for part thetime; the great majority 
paid the higher rate. 

The expenses management were increased slightly over those 
the previous year, and usual were about equally divided between 
salaries and other outlays; the total was $4,820,770, little less 
than thirty-five hundredths one per cent. the deposit liability; 
about per cent. upon the new deposits received. Calculated upon 
the number accounts running the end the year the figures 
make the cost about $1.75 per account, slightly higher expense than 
was shown year ago. 

The old city New York, known Manhattan Borough the 
greater city, had 1,318,307 the depositors, little less than one 
half, but the sum due them was over $738,505,000, considerably 
larger than half the aggregate deposits. the Man- 
hattan must have felt the pinch the depression period most, for the 
excess withdrawals over new deposits was more than $22,000,000, 
about percent. the total the excess drawn out for the State. 

Monroe County, embracing the city Rochester, was noted for 
increase deposits over withdrawals more than $3,000,000; the 
only instance anaddition worthy attention the State, 
several counties show slight improvements. 

statements are not yet published, but doubtless there 
will appear shrinkage the whole, due the heavy withdrawals 
and the need for keeping larger cash balances which the conditions 
required. 

The number banks now 138, all being the mutual class, 
without stock drawing dividends. 
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THE BANK RUSSIA. 


EXAMPLE GOVERNMENT BANK. 


MAURICE MUHLEMAN, 
Author the Banking Systems the World.” 


the great central bank Russia, officially known the Bank 
the banking business the fullest extent implied this term; 
for the Bank the State performs all the functions insti- 
tution discount and note-issues, and literally branch the 
Russian Department Finance, supervised directly the head 
that department. The capital, which 50,000,000 rubles (about 
$25,000,000), all owned the Empire, having been provided from 
the Treasury; all the officers and employees are government officials. 
Thus example the extreme paternalism monetary 
affairs, harmony with the general autocratic system the Mus- 
covite Empire. 

While the conduct the business the Bank, the interests 
the Government are naturally held paramount, there has been 
displayed, particularly the past decade, due appreciation the 
fact that the interests the business the country are closely 
connected with those the Government, that neglect the former 
operates detrimentally upon the latter. The management there- 
fore given due consideration both; and there have been numerous 
illustrations the truth the oft-expressed view that wise and 
benevolent autocracy would the very best system government 
conceivable. not inferred, however, that thus accord- 
ing praise the Russian system, commended for our own use; 
but that examination its constitution and operation may afford 
valuable suggestions, the consideration plans for the re-con- 
stitution our own system. 

brief historical review monetary conditions req- 
uisite the complete understanding the value the changes ef- 
fected bring the system the present well-ordered status. For 
period the country’s monetary standard was silver with the 
ruble worth about cents our money; this was not itself ob- 
jectionable thirty years ago, since the Asiatic nations the 
one side, and Germany the other, used silver also; and these were 
the countries with which Russia then had her most important com- 
mercial relations. The difficulty was that there was very large 
issue paper money, usually very much depreciated. 1860 the 
Bank was founded regenerate the system, but many obstacles pre- 
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sented themselves and little any important consequence was ac- 
complished toward restoration the currency par. Then the 
70’s came the violent fall silver and Germany adopted the gold 
standard; Russia thus had depreciated silver coinage, far 
international relations were concerned, and depreciated paper for 
home use. 

Despite her enormous productive power, Russia’s outlays were 
always large that was apparently impracticable obtain the 
necessary means place the currency upon sound basis, for many 
years; particularly was this the case because the beginning the 
great increase the gold supply the world, other nations, with 
greater drawing powers, accumulated the yellow metal; and although 
Russia herself has been for nearly half century producer gold 
(averaging fully $25,000,000 annually for thirty years past), she 
could not keep for use. was thus not until 1897 that 
the determination reform the system could finally carried into 
effect. 

The power issue paper currency had been concentrated 
the Bank, and the plan contemplated the adoption the gold stand- 
ard and the acquisition sufficient gold assure the maintenance 
the notes parity. But order facilitate the execution the 
plan unusual step was taken; the nominal value the ruble was 
reduced from about cents 51.4 cents, the latter being fairly 
could reckoned the discount the current. This 
obviously brought the paper money par, and the purchase gold 
means Government loans provided the Bank with the necessary 
reserves keep so. the present time the stock yellow 
metal approximately 1,150,000,000 rubles and the note-issue 
actual circulation about the same. 

The law 1897 permitted the issue 300,000,000 rubles notes 
excess the amount gold hand; this is, therefore, the measure 
the credit expansion power which the Bank may exercise. Yet, 
many other European banks issue, credit abroad may 
times also counted gold. Thus the course negotiation 
loan, balance payable demand needed, standing banks 
other financial centers, reckoned satisfactory reserve, since bills 
exchange, always demand, may sold against these balances. 
Hence the power expand actuaily greater than appears, and 
unquestionably great utility the commercial interests the na- 
tion, which some periods require more credit facilities and cur- 
rency than others. 

The Bank, through its numerous branches (over 100), performs 
all the functions the Treasury the Empire. also de- 
posits, but the bulk these are from other banks which are quite 
numerous and important. Its chief usefulness providing means 
through rediscounts commercial paper for other banks, and these 
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constitute the larger part its resources aside from its gold reserve; 
advances are also made upon securities all kinds and upon mer- 
chandise; and may all these kinds business directly well 
through other banks. has short the power (as should have 
serve the purpose), control the discount rate and thus dominate 
the entire credit and money affairs the Empire. 

Interest rates are general higher Russia than any the 
larger European countries, due the constant need capital for 
new developments the great territory—railway and other commu- 
nications, factories, etc. Hence per cent. considered reasona- 
bly low rate, and business interests are content the rate advances 
higher than per cent. The Bank has been able recent years 
maintain the rate about these figures per cent.) fairly 
steadily, the most recent exception having been during our panic 
1907; and theretofore, during the Japanese War, rates also went 
higher. This record shows considerable lowering decade, and 
when turn the previous periods the improvement much 
more marked, for and per cent. were formerly not unusual rates. 
The most favorable terms appear given discounts com- 
mercial paper having less than ninety days run; even loans upon 
Government bonds are charged slightly higher rates. 

Manifestly since the Government owns the Bank there would 
purpose served taxing the credit notes; hence the issue not 
taxed. isconceivable that occasions might arise when the amount 
credit notes should enlarged; the excess over the present allow- 
ance 300,000,000 rubles, could properly regulated requiring 
that such issue made for rediscounting higher rates, the addi- 
tional interest charge serve the purpose speedier liquidation 
and consequent retirement the excess notes. The particular point 
observed that the Government may easily alter the manner 
conducting the business the Bank adapt the chang- 
ing needs; and long this power wisely exercised followed 
beneficial results. 

cannot, owing our polity, adopt any such scheme; 
are compelled fix the powers law not easily amendable, and 
have provision for autocratic elimination demonstrated evils 
and weaknesses. is, however, possible for adopt laws 
general character, and establish directing and supervisory agency 
wise and patriotic, render feasible give wide discretion- 
ary power. Thus could reap the benefit adaptable system 
which otherwise only benevolent autocracy can provide; and the 
system would not subject the criticism that paternal. 

The important point studied that central control. There 
exists among many country inherent objection centraliza- 
tion power, with particular reference two forces: political and 
capitalistic. The chief argument for two generations against central 
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bank, has been that would could used tremendously 
powerful political engine; and the same argument made against 
the endowment direct government agency with the control 
our business affairs. contra, there the fear that such insti- 
tution would necessarily fall within the control powerful moneyed 
interests whom the welfare the people large would disre- 
garded. Yet, when pressed issue, all those who argue upon 
these lines concede the great utility of, and indeed the necessity for, 
central regulator; could only devised avoid the ob- 
jections; other words, could be, substantially, benevolently 
inclined despot our monetary affairs. 

But not begging the question concede the imperative need 
and yet contend the impossibility supplying it, the face ex- 
perience other nations? Are less intelligent than they, the 
matter planning such institution? inconceivable that 
might provide such central regulating mechanism that would oper- 
ate efficiently and not menace the general welfare? said 
that lack sincerely patriotic men, who would conduct the business 
such institution upon lines which will produce the greatest good 
the greatest number—the chief purpose our political organiza- 
tion? Upon the other hand, not patent that capitalistic central- 
ization means the acquisition control the largest our 
existing banking corporations throughout the country, present 
fact; condition that the nature things will grow more intense? 
not the control now being rapidly centralized one the objec- 
tionable ways? 

There should differentiation between the conception our 
government and that politics se. Government functions can 
be, and are, exercised independently partisan politics many de- 
partments; the tendency administer the Nation’s affairs grow- 
ing rapidly. Once established law designed give gov- 
ernment the non-partisan sense, the absolute power final deci- 
sion, through body trained men totally removed from political 
considerations, central bank would prove effective regulator 

may said that France furnishes the best example such 
bank—since the government there republican; yet the per- 
formance the function regulation the power exercised through 
the Bank France autocratic the case Russia, but parti- 
san politics, ever hot France, not interfere; and the Bank 
France was created autocrat, Napoleon First. The Russian 
example furnishes, however, valuable cumulative evidence the 
utility the central bank system; Russia may, France has, pass 
from despotic toa free governmental organization; but, asin France, 
the autocracy the central bank monetary affairs must, and will, 
preserved. 


SAVINGS BANKS DOING 
LIFE INSURANCE BUSINESS. 


RICHARD FERRIS. 


become integral part the activities the savings 

bank—and there are some weighty reasons believe that 

will be—the experiment along this line now being made the 
State Massachusetts highly instructive, only illustration 
the principle, How Not It.” 

The idea establishing cheap life insurance for the wage-earner 
cannot too highly commended, but the time-ingrained methods 
the commercial insurance companies have been engrafted upon 
the Massachusetts project that what ought benevolent institu- 
tion exhibits most lamentable distortion. 

The foundation principle life insurance nothing less than 
the broad brotherhood man; the banding together those who 
escape the mischance death aid the families those who 
fall. practice this becomes the contribution annually (or other- 
wise) each the many policy-holders who survive, for the bene- 
fit the families those who die during that period. 

And the principle upon which the mutual savings bank founded 
not far from this brotherhood idea. Striving for the strictest 
economy management and absolute safety investment the 
depositors’ savings, returns them large rate interest that 
these banks are universally regarded philanthropic their rela- 
tions the communities they serve. 

the savings bank man who, being also imbued with the be- 
nevolent aspect life insurance, turns his mathematical attention 
the insurance propositions the Massachusetts savings banks there 
decidedly bad odor. The disingenuousness the arguments 
which the various proposals are made to, and urged upon, the work- 
ing people, the insidious pleas which pernicious gambling features 
are held incentives those who are least able afford loss, 
the exorbitant rates demanded for the protection given, and the dis- 
tribution ‘‘profits” gathered from those who die, those who sur- 
vive, are all obnoxious the savings bank point view, that 
seems impossible for the scheme now stands get any real foot- 
hold among the intelligent Massachusetts bankers. gratifying 
note that the nine months that the system has been working 
order only two the 189 savings banks the State, the Whitman 
Savings Bank and the People’s Savings Bank Brockton, have ac- 
cepted the plan. Three other savings banks have become agents 


not, the business life insurance destined 
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for the Whitman Bank and fifty-nine commercial houses and associa- 
tions, including the Henry Siegel Company’s department store 
Boston, and the Boston Central Labor Union, have opened insurance 
agencies for one the other the two banks above named. 

The State Massachusetts has taken active part the estab- 
lishing this insurance scheme appointing official called the 
State Actuary, and providing for his salary and that the clerks 
may need the work his office. And has prepared the in- 
surance propositions used the savings banks, and which are 
presented the people who are benefited small pamph- 
let entitled: 

Who will pay your wages 
When you are old and grey 

Perhaps the first thing that strikes the man common sense 
starting read this pamphlet, the conflict the statement that 
the insurance offered less than actual cost, the State paying part 
the expense, with the assurance almost every page that All 
the profits the Obviously the business done 
loss, which the State pays, there can But, 
shall see, not done loss, nor even cost, and the profits 

Four forms policies are offered: 

(1) Insurance and Annuity, providing protective insur- 
ance age 65, which time the payment premiums 
ceases, and the insurance protection also ceases, and the pay- 
ments the annuity begin. 

(2) Whole Life, payable death; premiums cease 

(3) Endowment, providing protection age 65, when 
the ‘‘endowment” payable. 

(4) Old Age Pension, providing for the payment 
monthly deposit until age 60, 65, selected, when an- 
nuity payments begin and continue through life. 

These are explained colloquially illustrations. Let dissect 
them, and discover their true inwardness. 

The illustration for the purpose showing the great economy 
placing your insurance with the savings banks comes 
first. reads: 

you are years age next birthday, and are 
paying $1.32 each month the bank. Your neighbor, who 
the same age, paying the same sum each month 
insurance company through its agent, who calls for the 
money each week. 

you live age 65, the bank will pay you $500 cash. 
your neighbor lives age the insurance company will 
pay him $375 cash. 
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will therefore receive $125 more than your neigh- 
bor for the same money. 

you are unfortunate enough die before you 
are years old. Then your family would receive $500. 
your neighbor died, his family would receive $375. 

whether you live die, you save $125. 

will not the only saving you would make. You 
share the profits the insurance department the bank, 
and every time you receive your share, you save that much 
more.” 

While all this reads well, misleading any one not posted 
life insurance matters. The company” mentioned 
so-called company, employing collectors, and charg- 
ing the highest rates the business; high, fact, that the in- 
dustrial companies are class themselves. They are distin- 
guished the feature the travelling collector who calls upon the 
policy-holder every week for his premium. But the Massachusetts 
law expressly prohibits such collecting the savings banks, thus 
confining them the class the ordinary life insurance companies 
whom one must take his premium money, the banks. 

manifestly unjust tomake comparison only with the 
companies, and leave inferred that all insur- 
ance companies are included. But, ‘‘there’s For inves- 
tigation the rates the regular companies shows that the man 
who can pay $1.32 per month for life insurance, beginning age 
30, can buy endowment policy for $640, protecting his life that 
sum the age 65, which time will receive the cash. And 
this $140 better than the savings banks will do! And the regu- 
lar insurance companies are not pretending insure cost, nor are 
part their expenses paid the State; and they have army 
soliciting agents pay out their receipts, and still they offer just 
the matter every-day business without any frills 
per cent. more than the assisted Massachusetts banks, 
with their much more economical machinery. Sure there will 
divide! 

whether you live die,” you will save $140 avoiding the 
savings banks and taking your insurance money the regular in- 
surance companies. You will also save the $125 that you would 
have wasted the ‘‘industrial” company’s collecting system. 

But there still more this well-masked illustration. The type 
policy referred the pernicious ‘‘combined insurance and en- 
form—a delusion andasnare. The endowment 
paid the policy-holder lives the end the period, the insurance 
dies before that time. Obviously, impossible for him 
both. The bank says: ‘‘So, whether you live die, you save 
This but clever concealment the whole truth. ought 
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say, ‘‘Whether you live die you are bound lose either your in- 
surance your endowment this trick policy which highly 
recommend.” And there nothing repellant the true savings 
bank man such juggling with figures deceive the uninformed 
intellect the wage-earner. 

get down illustration above quoted, 
the man age has expectation life years and four 
months, and the insurance companies make his payments such that 
will save his own insurance that period, with proportion- 
ate share the company’s expenses added. For policy $500 the 
cost regular company would cents month, and this in- 
cludes expense account about per cent., the net cost the 
insurance would about month. And the normal ex- 
pense the Massachusetts savings banks one-fourth one per 
cent., will well within proper limits estimate the cost in- 
surance the bank cents month; leaving the balance 
cents (out the bank rate $1.32) month for the endowment 
fund. four per cent. this would accumulate the supposed period 
years the endowment $500 ($501.30) which the bank agrees 
pay age 65. 

If, then, the policy-holder should die just before reaching age 
the bank would pay the $500 insurance and confiscate 
the entire accumulations the endowment fund. the other 
hand, the policy-holder lives 65, the bank will pay him the 
$500 endowment, retaining the insurance then having paid-up 
value $500. that, ‘‘whether you live die,” the ‘‘profits” 
the bank every $500 policy carried approximately the close 
the 35-year period, will about $500. The policy-holder has paid 
for double what gets under the terms the policy drawn the 
bank such way that bound lose. 

This impossible condition, and must reformed the in- 
stitution saved. ready reform would separate en- 
tirely the insurance from the endowment. The usual savings bank 
account endowment pure and simple, payable atany time. Regu- 
lar weekly monthly deposits for definite term years, would 
make unsurpassable. 

But, the combined form policy must continued for any 
incomprehensible reason the State Actuary, let arranged 
that the policy-holder his bereaved family gets all that buys 
saves: that part it, great small, distributed other 
cy-holders; who, escaping the misfortune death, also escape the 
consequent need for succor. 

the insured man dies any time during the 35-year period, let 
the bank pay his family the insurance $500, and with all the 
accumulations the endowment fund that moment. nearly 
the age these will amount nearly $500 more. age 50, 
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they would amount $213.69. any age the amount would 
grateful addition the means the bereft family. the insured 
man lives age 65, pay him the $500 endowment and, addition, 
give him paid-up policy for $500 paid his family his 
death. dishonor its title for savings bank propose 
less than this for the sum $1.32 per month age 30. 

Yet, though the schemes exposed might not sufficient ut- 
terly condemn the Massachusetts plan the eyes every savings 
bank man, worse features are brought light study the ‘‘In- 
surance and Annuity Policy” which the State, and the few docile 
banks, urge most strongly upon the unsophisticated wage-earners. 
The State’s pamphlet declares:— 

policy provides that:—You deposit with the bank 
month until your sixty-fifth birthday. 
bank, after you attain the age years, wili 
pay you certain sum money every year during your 
life; or, case your death prior that time, certain 
sum money will paid your family your death. 
your policy will receive its share the 
profits earned the insurance department the bank. 
policy just suited your needs. will 


help take care you after your working days are done 
other means can.”’ 


The cost this precious policy for age $1.57 each month. 
have seen, the insurance protection age fully paid for 
the amount cents month, leaving the balance cents 
month accumulate the fund out which the annuity will 
paid for the remainder life. age 65, when the first annuity 
($100) will paid, this fund has become, four per cent., $725.06. 
From this sum which naturally increased the interest the 
balances left after the several yearly payments $100 each, the 
bank can make eight annuity payments, the last one coming age 
72, and have balance $35.12 toward possible payment age 
73. Now what the bank agrees pay the insurance 
death before age 65, year for life and beyond that age. 
man may live 64, and then die. that case his family gets 
the insurance $500, but not one cent the annuity fund which 
has been accumulating from the cents month over $700. Or, 
the man may live and die before his 66th birthday. that 
case the insurance not paid, for did not die before age 65; and 
the family gets nothing, because the bank agreed only pay the 
man $100 year for life. When annuity ceases. this 
case the bank ‘‘profits” the amount the insurance, $500, and 
the amount the annuity fund left after the first payment, $625. 
That is, the man who has saved $1,225 provide for his family 
and for himself his old age, may receive but $100 this sum, the 
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bank confiscating the balance from the presumably needy family 
through the carefully contrived intricacies policy which un- 
derstands very well but which its uneducated victims not. And 
this sort ‘‘finance” has been grafted upon savings banking the 
State Massachusetts under the pretense that benevolence! 

poor criticism that does not point out the right well 
the wrong. the square thing the confiding policy-holder, 
the bank must pay his family his death the insurance $500, 
whether the death occurs before after age 65. The payment 
cents month insures this regardless any attached scheme en- 
dowment annuity. And for this sum the policy should become 
paid-up age 65; that is, the premium payments should cease. And 
besides this, the still unpaid part the annuity fund should also 
given the family the insured his death, not divided among 
the living policy-holders, profits.” 

There but one sense which profits” may honorably con- 
sidered and expected, and that connection with the fact the 
increase longevity late years. rates are still figured the 
old mortality table, there will fewer deaths among the policy- 
holders any certain age, than the estimate, and therefore fewer 
losses pay, and all the rates quoted are too high for existing 
death rates. these overcharges cannot yet exactly computed, 
they may regarded and given the family the man 
who outlives his expectation life. 

The newest form policy issued the Massachusetts banks 
the Age Pension.” calls for comment beyond its own 
condemnation the description its provisions that the man must 
live get anything, and dies, the bank has all has saved. 
special low price fixed for this gamble, only $2.84 month 
age foran annual pension $200, beginning age 60. The pamph- 
let says this scheme: The second form ‘Old Age Annuity’ 
the same the first, except that case you die before reaching age 
60, the premiums that have been paid will returned your 
How any one can persuaded take with such 
risk this not apparent. Even the special rates” not 
seem low enough enticing. Perhaps the freedom from 
medical examination, which not required for this form policy. 
personal letter the writer, the State Actuary explains that 
since ‘‘nothing returned the beneficiary, there would abso- 
lutely sense man taking annuity policy thought 
was going die within the next few years, and, accordingly, there 
necessity medical misguided policy-holder 
pays his money and takes all the risk living unusual age 
get even part the money back 

would seem that this whole matter life insurance and endow- 
ments and old age pensions easily within the influential reach 
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the savings banks, and that directly their financial interest 
enforce good and honest scheme through which they themselves will 
profit largely through the regularity the systematic deposits de- 
manded such policies. 

The Massachusetts plan wrong from its foundation because 
has been built upon the principles commercial insurance instead 
upon savings bank principles. The practical repudiation 
the Massachusetts banks whole hopeful sign that will 
made over their standard right dealing between man and man. 


NOTICE DISHONOR. 


decided weight authority the insolvency bankruptcy the 
maker note acceptor bill does not excuse omission 
make demand give notice dishonor indorsers, although there 
are few decisions the contrary. This general rule force 
Oklahoma, and was applied the Supreme Court Oklahoma, 
the case Grimes Tate (see page 217). Generally speaking, the 
fact that the indorser knew the maker’s insolvency the time 
made the indorsement does not dispense with the necessity notice 
him, and this has been held even where the indorsement was made 
when the note was overdue. 


RECENT SPEED CONTESTS BURROUGHS ADDING MACHINE. 


The Burroughs Adding Machine Company ever alert something facil- 
itate the work its patrons. Recently the various Sales Managers the Burroughs 
organization have been active promoting speed contests among bank clerks, and 
some very handsome prizes have been won. Incidentally some good records have 
been made. 

Salt Lake City, George Butler, the Utah National Bank, won the gold 
watch fob offered Mr. Parrish, the local Burroughs representative. Walter John- 
son Walker Brothers’ Bank was close second, and carried off umbrella for 
his prowess. 

long-distance contest has been held between the Oakland (California) Chap- 
ter and the Richmond (Virginia) Chapter the The results were reported 
telegraph, and Oakland carried the day. individual contest for championship 
between Bates Richmond and Stewart Oakland was won Mr. 
Stewart, who listed correctly and added 150 checks minutes and seconds. 
Perkins, the Burroughs Sales Manager Oakland, awarded handsome cup 
the winning team. 

St. Joseph, Missouri, Nash, the German American National Bank, 
exciting contest won the cup the St. Joseph Chapter the A.I. Mr. 
Nash listed and added 500 checks minutes, 

worthy record that all adding machine contests note are held upon the 
Burroughs machine, and all speed records have been made that machine. 


ON THE 


LAW BANK CHECKS 


OFFICER MAY NOT CERTIFY OWN CHECK. 
EFFECT CERTIFICATION. 

general. 


OFFICER MAY NOT CERTIFY HIS OWN CHECK. 


this limitation upon the implied power the president 
other officer bank certify checks: cannot certify 
his own check, and any person taking check certified the 
drawer, acting officer the bank which the check 

drawn, takes with notice the double relation acting in, and 

cannot placed upon the footing bona fide holder without no- 
tice. This doctrine rests the principle that person can act 
agent both parties contract, although may himself have 
interest either side; nor can act agent regard con- 
tract which has any interest, which party the 

side opposite his principal. Daniei Neg. Inst., Sec. 1609. 

The case Claflin Farmers’, etc., Bank, 293, brings 
the question the effect the act the president bank cer- 
his own check. that case, the president, being authorized 
by-law the bank certify checks, drew two checks aggre- 
gating $15,500 and certified them. The payee indorsed the checks 
the plaintiff, and the latter held them for over year before 
bringing suit. various grounds was held that the certification 
was not binding the bank. the first place, the president had 
right certify his own checks. doing was acting the 
agent both parties the transaction, and well-settled rule 
that law will not permit. place, the plaintiff was 
not bona fide holder, for was patent the face the checks that 
the acceptance business man common intelli- 
said the court, take these checks good faith, and 
without suspicion notice this fraud.” And thirdly, the lan- 
guage the court: ‘‘The fact, also, that these checks were taken 
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and held for the period nearly year after their receipt the 
plaintiffs, without presentation the bank for payment, and that 
this large amount money was thus left the bank the credit 
the drawer the checks without interest any arrangement 
about it, unexplained, quite conclusive evidence mind, that 
the checks were not taken the usual course 

The same general rule applies the cashier bank. has 
right, virtue general authority certify checks, certify 
his own check, and the bank not liable The 
case Lee Smith, Mo. 304, involved this question. was there 
said: ‘‘It unnecessary consider whether the cashier bank 
has authority, such, certify the existence funds the absence 
actual deposits, for such general authority, possessed him, 
would justify him certifying his own check, issuing, 
did this case, certificate deposit himself. could not 
this without representing both sides the transaction, thus perfect- 
ing contract through only one consenting mind, thing positively 
forbidden every department agency and 


EFFECT CERTIFICATION. 
General. 


general proposition may said that the certification 
check bank equivalent the acceptance bill exchange 
drawee. For, certifying check the bank represents that 
the signature the drawer genuine; that the drawer has funds 
the bank sufficient pay the check; and that will retain such funds 
and pay them the holder. 5Am.and Eng. Encyc. Law, 1053. 

Merchants’ Bank State Bank, Wall (U. S.), 647, Mr. Jus- 
tice Swayne says: the law merchant this country the certifi- 
cate the bank that check good equivalent acceptance. 
implies that the check drawn upon sufficient funds the hands 
the drawee, that they have been set apart for its satisfaction, and 
that they shall applied whenever the check presented for pay- 
ment. undertaking that the check good then and shall 
continue good, and this agreement binding the bank its 
notes circulation, certificate deposit payable the order 
the depositor, any other obligation can assume. The object 
certifying check, regards both parties, enable the holder 
use itas money. The transferee takes with the same readiness 
and sense security that would take the notes the bank. 
available, also, him for all the purposes money.* The 
practice certifying checks has grown out the business needs 
the country. They enable the holder keep convey the amount 
specified with safety. They enable persons not well acquainted 
deal promptly with each other, and they avoid the delay and risks 
receiving, counting, and passing from hand hand large sums 
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money. computed competent authority that the average 
daily amount such checks use the city New York, through- 
out the year, not less than one hundred millions dollars. 
could hardly inflict severer blow upon the commerce and business 
the country than throwing doubt upon their validity.” 


Certification Drawer Holder. 

distinction has been drawn between the certification check 
before delivery and after delivery. 

The certification check the request the holder operates 
discharge the drawer and This rule the common 
law has become statute many the states and founded 
sound legal reasoning. check being payable immediately and 
demand, the holder can present for payment only, and the bank can 
fulfil its duty its depositor only paying the amount written 
the check. other words, the holder has right demand from 
the bank anything but payment the check, and the bank has 
right, against the drawer, anything else but follows 
that there such thing ‘‘acceptance” checks, the ordin- 
ary sense the term; for ordinarily implies that the 
drawer requests the drawee pay the amount future day, and 
the drawer accepts” so, thereby becoming his surety. 
then, the holder, making presentment the check, instead de- 
manding and receiving payment, has the check certified and retains 
his possession, enters into anew contract with the bank, not 
within the scope the legal relations the parties, nor within the 
presumed intention the drawer. certifying the check the bank 
undertakes absolutely pay when presented, presentation made 
within the period prescribed the statute limitation. The trans- 
action between the holder and the bank substantially the same 
though the holder had received payment, and had deposited the money 
with the bank and had received certificate deposit therefor. The 
liability the bank after certification does not depend upon the draw- 
having sufficient funds deposit meetit; the bank, 
certification estopped deny the possession sufficient funds. 
Another result the transaction that the bank thereby becomes en- 
titled charge the amount the check the account the drawer 
ment the check the necessary amount the money deposit the 
credit the drawer, though the check were paid. between the 
bank and drawer, has the same effect, legally, payment. 

This question was before the New York Court Appeals the 
case Bank Leach, 350, where was held that the drawer 
check was released from liability upon the certification the 
check the request the holder. 

discussing the grounds the decision, the court said: ‘‘When 
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the drawee accepts, appropriation the funds tanto, 
the service and use the payee other person holding the bill, 
that the amount ceases henceforth money the drawer, and 
becomes that the payee other holder the hands the 
acceptor. entirely clear that the acceptance draft, 
before due does not operate payment respects the drawer. 
Its only effect make the acceptor the primary party pay the 
draft. But the parties check, due when certified, oc- 
cupy different position. Then the money due and payable when 
the check certified. The bank virtually says that the check 
good. ‘We have the money the drawer here ready payit. 
will pay now you will receive The holder says: will 
not take the money, you may certify the check, and retain the money 
for until this check presented.’ The law will not permit 
check when due thus presented, and the money left the 
bank for the accommodation the holder, without discharging the 
drawer.” 

Where the drawer check has certified before delivers 
the payee, the legal effect assure the payee that genuine 
and that will paid. The certification does not release the 
drawer. the other hand, the liability thereby added 
that the drawer. easy see that esssentially different 
rule should apply case this kind than the case where the 
check certified the request the holder. The fact that the 
drawer, before delivering the check, gets the bank certify it, 
way changes its character check, affects the liability 
case, due presentation for payment, the paper dishonored. 
The certification nothing more than acknowledgment the 
that the depositor has funds deposit meet the check. 
guaranty that the check drawn good faith and will paid 
presentation. Although true that certified checks pass from 
hand hand cash, still they are not cash currency, the legal 
sense those terms, and they not lose that account any 
their characteristics inland bills exchange. follows that 
when check, certified before delivery the payee, dishonored, 
the holder has right look the drawer for payment. 

Even when the check certified the drawer before delivery, 
the special request the payee, the drawer liable the check 
along with the bank. This was held the case Randolph Na- 
tional Bank Hornblower, 160 Mass. 401. The evidence showed 
that the plaintiff party had insisted having check, which 
the defendant was about send, certified. The defendant was 
asked would take the check the bank, would prefer 
that the plaintiff send its boy the errand. The defendant re- 
quested that the boy sent. The boy then got the check from the 
defendant, had certified, and returned with the of- 
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fice. Under these circumstances was held that the defendant was 
not released the certification. 


(Zo Continued.) 
THE “FINANCIAL NEW SUPPLEMENT. 


The Financial Chronicle has added another its numerous list important 
supplements, the last being supplement Railway Earnings,” the second num- 
ber which appears with the March 2oth issue the Chronicle. 

stated the front page: 

entire publication devoted presentation the reports earnings 
and expenses United States railroads for the latest month (January) and for the 
fiscal year date. including said month. The tables embrace every steam 
railroad the country which obliged make monthly reports the Inter-State 
Commerce Commission Washington—over 800 roads systems altogether—com- 
prising, roughly, 230,000 miles road. Whether road earns $1,000 month 
$10,099,000, will found the list. Leased lines not operating their own road, 
not make returns. 

The figures are transcript the sworn returns fileat Washington. They 
have the further advantage uniformity method and classification. Every com- 
pany obliged make its return the same basis and the same way 
other company. 

“The ‘Chronicle’ has always specialty weekly and monthly reports 
railroad for forty years more its weekly and monthly summaries 
have been everywhere accepted authoritattve. The present publication 
continuation this work and aid the Inter-State Commerce Commission the 
one direction which lies its chief usefulness—the field publicity. our own 
unaided efforts succeeded collecting returns covering 200,000 205,000 miles, 
out possible 225,000 230,000 miles. The action the Inter-State Commerce 
Commission enables give the remaining mileage, all except the inconsequen- 
tial portion which confined wholly within State boundaries. 

“These Inter-State Commerce returns also make possible for take 
one further step advance, namely present the details both the revenues 
and the expenses. Besides reporting total gross earnings, show separately the 
passenger and the freight revenues. the case the expenditures, report the 
outlays for both maintenance way and maintenance equipment well the 
traffic and transportation expenses. also show the revenue from outside opera- 
tions, gross net. Lastly give the miles road which earnings are 
based. get all these facts, have had extend the figures for each road 
across two pages. 

The matter contained this elaborate new publication entirely addi- 
tional the comprehensive reports earnings have been furnishing the 
‘Chronicle’ from week week. Large numbers companies have long suppiled 
monthly statements theirown. Some these differ essential respects from 
the returns required the Inter-State Commerce Commission. These statements 
will print the future the past just received, and the week which 
they appear. shall also continue our weekly figures earnings. But addi- 
tion all this, shall issue once month—say the special 
cation devoted entirely Inter-State Commerce returns and confined exclusively 
them.” 

Investors will doubt find this latest the achievements much 
assistance and value guide, and furnished only subscribers. 


pRACTICAL 


Paying Teller’s Department. 


BAUER, 
Paving Teller the American Exchange National Bank, New York. 


PART 


EXPLAINED last paper the arrangement the 

Paying Teller’s vault, and discussed detail the first 

division the cash, which made the bills held 

reserve. The second and third divisions consist metal 

currency reserve. The gold coin carried usually 

comparatively small quantities, and shall, therefore, first 

discuss and subsidiary coin, describing the 

second division the cash. Thiscurrency kept large 

quantities. there daily active demand for 

every bank, the Teller must prepared any time meet all de- 

mands the exact proportion that they are made. receives the 

bulk his silver and subsidiary coin the regular course busi- 

ness from the Receiving Teller through the Specie Clerk. The Re- 

ceiving Teller charges what takes deposit, the same the 

bills, the Paying Teller. the interim passed over the 

Specie Clerk, who gives receipt for the Receiving Teller. 

verifies each lot bag, after which wrapped rolls counted 

bags, the conditions the supply the vault will require, and 

makes his returns the Paying Teller, where added the 

proper division the latter’s cash. The counterfeit and mutilated 

coin charged back the Receiving Teller, from where re- 

turned the depositor with his originaltag. The verification and 
the other processes are all done machinery. 

almost all cases, especially the large deposits coin from 
the various express and transportation companies, the coin already 
assorted, when deposited, denominations, and separately bagged, 
and absolute proof each bag readily made. There are bags, 
however, which all denominations coin will mixed, and, 
course, such cases the coin will have assorted before any 
count itcan made. For this purpose box with six distinct levels 
drawers has been invented. level perforated with holes 
certain size, the largest being top, and diminishing size with 
each lower level. The bag coin emptied into the box onto the 
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top level, and immediately much the coin will fall through its 
proper level. shaking process now gone through, and inside 
one thousand coins have been properly assorted and are 
ready for count. Each drawer removed from the box, the money 
put through the machine, and contents the bag are soon verified. 

The coin wrapping machine can handle from 250 400 coins per 
minute, according the size the coin. can adjusted reg- 
ister all the coin passed through bagged, can bunch the 
coin desired numbers, wrapping them securely the shape 
shell, showing the denominations the coins contained 
bothends. Each denomination distinctive colored paper, 
and, addition, has the amount which contains printed the 
paper. This wrapped coin placed upright boxes, the size 
each box being especially made hold certain quantity cer- 
tain denomination, and labelled the outside. Each denomi- 
nation has its special shelf the vault, and the supply wrapped 
coin never permitted run below certain line. When 
thought that sufficient supply the wrapped coin hand, the 
balance the coin which comes put bags and tagged, show- 
ing thecontents. About once week this bagged coin sent the 
Treasury for redemption, for which the Treasury issues receipts. 
These receipts are carried the cash the Teller for that day and 
the next day, when the coin has been verified the Treasury offi- 
cials, the receipts are presented for payment and bills large de- 
nominations are usually given for them. 

There are two separate divisions made the silver the vault, 
called the wrapped coin and the bagged coin. When the Specie 
Clerk makes his returns the Paying Teller the amount added 
debited either the wrapped bagged coin, the case may be; 
likewise when the coin withdrawn, the amount subtracted from 
credited the division from which has been taken. 

weekly proof made all the silver the vault, which, 
course, simple matter, requires only the total each box 
and each bag taken account of. The odd lots silver are 
the cage, which keeps separate list. 

The third division the gold coin. this, said before, 
there comparatively little carried the vaults the banks. The 
gold mostly all represented either United States gold certifi- 
cates Clearing House Certificates. that which 
hand, carried bags containing $5,000 each. The odd lots are 
usually carried onatray. The holiday brings with great demand 
for gold coins, after which the demand very light, excepting from 
corporations for When large shipments gold coin 
bars are made the gold presenting United States 
gold certificates the Treasury and receiving therefor the coin. 


(To 


NEW STATE BANKERS’ ASSOCIATION. 


fifty bankers from all parts Vermont met the building, 
Burlington, Vermont, Thursday, and organized the Vermont 
State Bankers’ Association. 

The meeting was called order H.L. Ward, the Bur- 
lington Trust Company, and Chairman the committee appointed informal 
meeting bankers Montpelier last fall when the matter forming state asso- 
ciation was discussed. 

Chapman Woodstock was elected temporary Chairman. 

meeting was addressed Fred. Farnsworth, New York, Secretary 
the American Bankers’ Association, who spoke along the lines association work, 
stating that there were now forty-six state associations, which number comprised 
also the territories, and outlined detail the various classes work which was 
taken these different associations, and their great success and prosperity. 
was followed number the bankers present, all whom favored the organiza- 
tion association for Vermont. constitution and by-laws were adopted, be- 
ing modeled after the constitution and by-laws the Michigan Bankers’ Association. 
The foliowing officers were elected: President, Ward, Burlington; Vice- 
Treasurer, Wells, Orwell. 

Executive Council (for one year)—F. Farrington, John Branch, St. 
Albans; Ferrin, Montpelier; (for two years)—I. Gibson, Bennington 
Field, Rutland; Stearns, Morrisville; Cady, Northfield. 

the evening forty-three the members the newassociation sat 
down dinner tendered the directors and officers the Burlington Trust 
Company, which was served the assembly hall the Ethan Allen Club. 

Judge Mower, director the Burlington Trust Company, acted toast- 
master, and the principal speaker was Mr. Farnsworth, who talked the American 
Bankers’ Association and banking and currency legislation. Remarks were also 
made Williams, Newport, State Bank Commissioner Smith, Presi- 
dent the Burlington Savings Bank; McFarland, Hyde Park; Senator 
Scott, Brandon, and Fleetwood, Morrisville; they were followed 


general discussion and outline the work hoped the state organization will 
accomplish, 


The meeting was very successful one and insures live and progressive bank- 
ers’ association the State Vermont. 


THE CHICAGO CONVENTION. 


The Chicago Auditorium Theatre has been secured for the business sessions 
the American Bankers’ Association during the convention held the week 
September 13th. this theatre connected with the Auditorium Hotel and the 
Annex, which will headquarters and also the place for registration, will bea 
great source convenience for the Association. The theatre one the largest 
and finest the country and has unusual acoustic properties. 

The Clearing House banks passed resolution requesting the banks Chicago 
not engage rooms bulk the various hotels for theircustomers. This action 
commendable and will leave the hotels open for the bankers the country re- 
serve their own accommodations, and they will taken care according the 
date their application, first come will first served. There are many good 
hotels Chicago and some them close headquarters hotel. also expected 
that the New Salle will finished time that there need beno fear 
bankers securing desirable accommodations. 
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BOOK NOTICE. 
THE DUTIES AND LIABILITIES BANK DIRECTORS. 


very useful and convenient manual for bank officers and directors has ap- 
peared with the above title, prepared Edgar Alcorn, officer two banks 
Southern Ohio. Although deals the main with the conduct business na- 
tional banks, the general application the principles all banks makes almost 
equally useful those connected with institutions organized under state laws. 

the title indicates, primarily for the use directors; but there consid- 
erable additional matter that will prove useful officers banks well, dealing, 
does, with the general methods business; and whole book which even 


the shareholders will find instructive. 

The author proceeds set forth the organization bank, the selection di- 
rectors, their qualifications, duties and powers, their liabilities both civil and criminal, 
these subjects have been fixed law and the decisions courts. then 
gives the methods employed the conduct the business, discussing beard meet- 
ings, committee work, discounts, examinations and reports; concluding with brief 
chapters upon the modus issuing circulation. 

Few books have dealt frankly, and yet fairly, with the question the obliga- 
tions which director bank should assume, view the public 
confidence which his connection therewith may inspire. The subject diligence 
attention the bank’s business and that the undesirability dummy directors, 
receive due attention. The need frankness among members board, and the 
even greater need the success the bank harmony essentials emphasized. 
Again, does not hesitate point out that director 

votes ‘no’ every proposition presented the Board 
merely the safe side, and escape his responsibility, lacks 
the courage and stamina which his position 

The tendency, frequently complained bank department officials, leave 
the business operations bank the president the cashier, severely criticized 
and the danger thereof and the responsibility the directors clearly pointed out. 

The volume handy form, clearly printed, and the contents concisely stated, 
without lumbering the pages with prolix explanations lengthy quotations from 
the laws and judicial decisions. This makes easily-read volume and the manner 
treatment the subjects renders interesting, instead prosy such treatises 
usually are. 

Although there index, the arrangement the subjects such that turn- 
ing the table contents any desired point may quite readily Altogether 
volume which can recommend those our readers who want book 


that not too technical, yet entirely reliable. 
for sale the BANKING LAW JOURNAL and will sent receipt 


price, 
ALL NIGHT AND DAY BANK, LOS ANGELES. 


seems that Los Angeles have permanent feature that has been rather 

New York. Night Day Bank has been running Los Angeles 
since the first the year and bids fair very good business. bank this 
character great accomodation tourists, hotels and all classes business that 
require all-night running. 

distinctive feature this bank follows: traveler who opens 
given reference blank hegives referencesin his own town, who are corresponded 
with, and, his credentials are found good, the bank acts reference for the depos- 
itor his business affairs. this instance pass-book, photograph and autograph 
are issued the depositor, who uses them means business identification 
strange communities. 

Newton Skinner, former Vice-President the Bank Southern California, 
President. Moore, former President the People’s Savings Bank Lamar, 
Nev., Vice-President. The three Assistant Cashiers are Ostrom, Green 


and Millar. 


This Department embraces all the newly decided cases importance 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will furnished application. 


RECEIPT DEPOSITS INSOLVENT BANK. 


Validity statute making crime receive deposits when bank insolvent. 


parte Pittman, Supreme Court Nevada, January 25, 1909. 


The Nevada Act March 29, 1997, entitled act making any banker, any 
officer, agent clerk any bank, receiving deposits, knowing that said bank in- 
solvent, guilty embezzlement, and providing for the punishment thereof” not 


Norcross, Common experience has abundantly demon- 
strated that the prosperity the country very largely influenced 
public confidence its banking institutions. Anything which 
tends shake that confidence and causes depositors banks with- 
draw their deposits, produces contraction business, which may re- 
sult, and times has resulted, panics which have brought ruin 
and disaster thousands, and seriously affected the welfare and 
happiness the public generally for greater lesser periods time. 
person corporation engaged mercantile pursuits for example 
should fail, the injurious results are limited. Such failure does not 
tend shake confidence the business soundness other similar 
enterprises. The case different with banking institutions. The 
suspension bank any locality causes depositors other banks 
same locality become suspicious solvency the bank with which 
they may dealing. Withdrawals follow, they are sufficiently 
numerous, second bank may forced least temporary sus- 
pension. Every bank suspension tends greater lesser degree 
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large and well-known bank which fails, the greater will the 
extent the injury which its failure will produce upon other banks, 
not only the locality which the suspended bank situated, but 
also indistant places. Thus may brought about financial panic 
nation-wide extent. 

regulate the banking business reduce minimum 
failuresin this branch business enterprise not only clearly with- 
the powers the legislative department government, but 
may also said imperative duty for the Legislature 
enact laws for the prevention, far possible, bank failures. 
For this purpose most, notall, the states have enacted laws for 
the inspection banking institutions state officials. Banks or- 
ganized under the federal laws are for similar reasons examined 
government officials. Other laws have been enacted, all with the 
same general view. number states have enacted stat- 
that the bank insolvent condition. The purpose these 
penal statutes not only protect innocent depositors, but de- 
ter banking officials from soconducting the business the bank 
endanger its solvency. These statutes vary form and effect 
different states, but their purpose the same. Prior the act 
1907, supra (St. 1907, 414, 189), this state had legislation 
this character; the general laws making crime for any one 
wrongfully convert hisown use the property another applied 
bank officials who embezzled bank funds, the same they did 
any person who might embezzle property funds another. Not 
until this act, however, was attempted make offense for 
owner, Officer, employee bank receive deposit into in- 
solvent bank, knowing the time Under the 
provisions this act, although the official receiving the deposit may 
have interest whatever the bank, and although may receive 
personal benefit from the deposit, still made criminally liable, 
the time has knowledge the bank’s insolvent condition. 

Counsel for petitioner argues that, unless false pretense read 
into the statute, justification exists for penalizing the receiving 

deposit into insolvent bank, and that court has power 
read into the statute false pretense. must conceded that 
court has legislative powers and cannot read into statute some- 
thing that not within the manifest intention the Legislature 
gathered from the statute itself. The function court, however, 
determine the intention the Legislature from the language 
used accordance with the established rules statutory construction. 
said that when bank opened and doing business 
with the public that itself effect public declaration sol- 
vency, then can see necessity the Legislature passing 
statute dealing with the subject the statute the existence 
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state facts which must conceded exist. bank does 
business upon the confidence the public its solvency. When 
the public ceases have such confidence, the suspension the bank 
the case Baker State, Wis. 368, the court, 
considering similar statute, said: bank implies capital, and 
capital invites confidence. man holding himself out banker 
broker thereby gives public proclamation that has money and 
property readily convertible into money his possession and sub- 
ject his control, and for that reason may safely trusted. 
requires argument show that such assurance most inviting 
and influential with the mass the people, especially with those un- 
acquainted with the history and characteroftheman. With them the 
banker broker intrusted with money merely because 
banker broker, and hence supposed have surplus capital 
standing guaranty his agreements and his integrity. For in- 
solvent banker, company, corporation continue the business 
banking hold out assurances responsibility and surplus capital 
where neither exists. doso knowingly secure the confidence, 
and hence obtain the money, the ignorant and unwary im- 
plied deception. the old story securing the victim dis- 
play false colors. this mischief, save the public 
from being induced deposit money with such insolvent the im- 
plied assurance responsibility and wealth essential the business 
when they not fact exist, was the evident purpose the stat- 
See,also, Koetting,go Wis. 166; Statev. Shove, Wis. 

Meadowcraft People, the Supreme Court consider- 
ing the statute that state, said: the Supreme Court 
Wisconsin, Baker State, Wis. 368, bank implies capital, 
and invites confidence. man holding himself out banker there- 
gives public proclamation that has money and property readily 
convertible into money his possession and subject his control, 
and for that reason may safely trusted; and his business not 
only affects himself asa banker, but every person who deals with him 
The object the statute that here challenged was evi- 
dently protect the public from being induced deposit money 
with insolvent bankers, and there are manifest reason and necessity 
for protecting the community their dealings with persons engaged 
the banking business that not exist respect their transac- 
tions with these employed the ordinary agricultural, manufactur- 
ing, merchandizing and mining pursuits.” Meadowcraft People, 
163 56. 

bank necessity must business with the public upon its vir- 
tual declaration solvency. The Legislature, within the lawful ex- 
ercise its police power, can impose penalty for the conduct 
such business when such bank banker fact insolvent. The 
contention that this statute violates the provisions the Constitution 
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this state inhibiting any special law for the punishment crimes 
misdemeanors, and that class legislation, without merit. 
This court has repeatedly held that the Legislature may enact laws 
which apply only certain classes, the basis for the classification 
210; parte Boyce, Nev. 299; State Cal. Co., Nev. 249. 

the case Baker State, supra, which was decided 1882, 
the Wisconsin court mentions the states Illinois, lowa, Kansas, 
Louisiana, California, Missouri, South Carolina, and Michigan hav- 
ing statutes this character, and says: These statutes like our 
own are recent date, and are not aware the constitutionality 
any them having been brought question any court; but 
the extent the legislation seems indicate pretty general belief 
the legislative power.” the foregoing list states may 
added many others, but all cases where the constitutionality 
these statutes have been raised far are aware they have 
every instance been sustained. number cases where convic- 
tions have been considered under acts this character constitu- 
tional questions appear have been raised. 

case which our attention has been called, but which, 
think, can hardly regarded exceptional, that Carr State, 
106 Ala. 35. question that case made misdemeanor 
for the president, cashier, other officer bank, etc., receive 
deposit, knowing having good cause believe that the bank 
failing condition. For such offense fine was imposed not 
less than double the amount the deposit, one-half which should 
the person who made the deposit. further section provided 
that the payment back the depositor the amount the deposit 
before conviction together with costs ‘‘shall good and lawful de- 
fense any prosecution under this act.” brief excerpt from the 
opinion will serve distinguish this case from other cases, although 
manifest, think, that the Alabama statute under considera- 
tion differs materially character from those adopted other states 
which our attention has been called: There cannot two opin- 
ions the intent and meaning the upon the whole enact- 
ment this last and most remarkable provision. declaration 
the baldest and the most direct character one party trans- 
action whereby has incurred debt the other the name 
the state that, unless has paid that debt, shall arrested, held 
trial, tried, convicted, fined and imprisoned hard labor, and this 
obviously not for any taint criminality the transaction out 
which the debt arose, but purely and simply for the nonpayment 
the debt. For this default, and until purged either simply 
paying the debt and accrued costs before conviction working 
out double the debt and costs, the debtor may imprisoned for 
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indefinite time before trial merely and only because does not pay 
the debt and expenses putting this coercion upon him, there being 
pretence even ultimately punishing him for taking the deposit, 
the preliminary imprisonment shall have the desired effect ex- 
torting the money owes the depositor out him. This stat- 
ute was held unconstitutional because violated the provisions 
the Alabama Constitution inhibiting imprisonment for debt, which 
constitutional provisions, however, differ from ours, that the Ne- 
vada Constitution makes exception cases fraud, libel, 
slander, while the Alabama Constitution makes exceptions. 
Pennsylvania statute heretofore referred provides: any 
banker, broker officer any trust savings institution, national, 
state private bank, who shall take and receive money from de- 
positor with the knowledge that he, they the bank that time 
insolvent, shall guilty embezzlement and shall punished 
fine double the amount received, and imprisoned from one 
three years the penitentiary.” Laws Pa. 1889 (P. 145). 

note the case Commonwealth Junkin, 170 Pa. 194, 
find: Commonwealth Smith, Lane. Law Rev. 350, the 
Pennsylvania act May 1889, was attacked unconstitutional, 
but the court without directly passing upon the question upheld the 
indictment, thereby implying that the statute was 

the case Commonwealth Rockafellow, supra, the convic- 
tion private banker was sustained under theact. The question 
its constitutionality, however, was not brought question. The 
court said: indictment charges that the defendant, being 
banker and knowing was insolvent, received money from depos- 
itor. The averment the indictment follows the language the 
act, and substantial compliance with the rules criminal 
pleading. The offense clearly and distinctly defined the fraudu- 
lent receipt the money The act not nulli- 
fied because this called embezzlement, and construction which 
reads into its provisions the definition that offense. The word 
was not well chosen but the intention See, also, the case 
Com. Hazlett, Pa. Super. Ct. 352. 

Thestatute this State identical with, and was doubtless copied 
from, the California statute adopted February 14, 1872, excepting 
that the California statute makes the offense only misdemeanor. 
Pen. Code Cal. Our attention has not been called to, nor have 
been able find, any decision the California courts based 
upon this statute. very careful and extended consideration the 
able and exhaustive argument counsel for petitioner fails con- 
vince that the act question violative any constitutional 
provision. Our conclusion the contrary. 

valid reason appearing for the discharge the said 


194 THE BANKING LAW JOURNAL. 


Rickey, ordered that remanded the custody the sher- 
iff Ormsby county, take effect Monday, February 1909, 
o’clock m., subject the further order the court. 


NATIONAL BANK STOCKHOLDER’S LIABILITY. 


Fowler Gowing, United States Circuit Court Appeals, November 16, 1908. 


Comp. Stat. 3465 (Rev. St. §5152) provides that persons, holding 
stock national banks executors, administrators, guardians trustees, shall not 
personally subject any liabilities stockholders. Under this provision father, 
who had invested money his own behalf his children, and, with the proceeds 
purchased national bank stock for the children, the same standing his name 
trustee, not personally liable for assessment the stock, levied upon the bank’s 
becoming insolvent. 


Warp, Circuit Judge. This case, jury having been waived 
writing, was tried the court. The parties stipulated the facts 
articles, which the trial judge adopted with his own his 
findings fact. Upon these found six conclusions law, and 
directed judgment for the defendent. Rev. St. 649, 700 (U. 
Comp. St, pp. 525, 570), not contemplate separate con- 
clusions law such are common the state practice, and judg- 
ment should have been directed the findings fact. 

The findings fact establish that the defendant the year 1890 
purchased with his own money, for and the name each his 
five minor children, being described trustee, five shares the 
installment stock loan association the par value $200 each. 
continued pay dues until the association ran out 1899, when 
received the sum $5,000 account the said shares and 
invested the same shares the capital stock the American 
Exchange Bank Syracuse, standing his name simply trustee. 
Several dividends declared the bank were invested the defend- 
ant, together with small contribution his own, additional 
shares, that might hold shares for each child. The bank was 
subsequently changed national bank, and, having become insol- 
vent, receiver was appointed, who assessed the shares the rate 
$67 each, and brought suit against the defendant stockholder 
the bank for this assessment the said shares. 

are quite satisfied that the defendant’s children, though 
minors, were the owners the stock the building association 
(Laws 1887, 724, 556, that the defendant received 
the proceeds the same trustee for them, and was their trustee 
for the bank shares purchased therewith. The cases cited arising out 
deposits savings banks depend upon the peculiar nature that 
business, constitute class themselves, and not throw light 
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upon questions arising out the issuance corporate stock one 
trustee for another. So, also, cases the liability for assessments 
persons who transfer stock national banks directly minors 
have application, because the exemption claimed the defendant 
depends upon section 5152, Rev. St. (U. Comp. St. 1901, 
3465): 

holding stock executors, administrators, guardians, trustees 
shall not personally subject any liabilities stockholders but the estates and 
funds their hands shall liable like manner and the same extent the tes- 
tator, intestate, ward, person interested such trust funds would be, living and 
competent act and hold the stock his own 

adopt the conclusion Judge Coxe Lucas Coe (C. C.) 
Fed. 972, that this section not confined express trusts under 
deeds, wills, orders the court, but extends every one holding 
stock national bank trustee. 

view the facts stipulated the parties and found the 
court, the admission the account the defendant’s books with his 
children, which exception was taken, was harmless, even erro- 
neous. 

Judgment affirmed. 


BANK’S LIABILITY CERTIFIED CHECK. 


Blake Hamiiton Dime Savings Bank Co., Supreme Court Ohio, December 22, 1908. 

One Blake procured certification check for $275 drawnto his order Blake, 
Co., the Franklin Bank, and indorsed one Werbel payment for horse. 
Werbel deposited with the Hamilton Bank and was given credit therefor the 
books the bank. Blake stopped payment the check for the reason that had 
been induced purchase the horse fraudulent representations. action 
the Hamilton Bank against the Franklin Bank was held that the plaintiff was en- 
titled recover, notwithstanding that, before payment the depositor, received 
notice that the check was fraudulently obtained. 


Action the Hamilton Dime Savings Bank Company against the 
Franklin Bank. Judgment for plaintiff was affirmed the circuit 
court, and defendant brings error. Affirmed. 


The action was brought the defendant error, 
the Hamilton Dime Savings Bank Company, Hamilton, Ohio, 
against the Franklin Bank Cincinnati, Ohio, upon check drawn 
Blake Co. upon the Franklin Bank for $275, payable 
the order Blake, and certified the Franklin Bank 
good, and indorsed Blake and Charles Werbel. 

Friday, October 16, 1903, Blake bought horse from Werbel 
and indorsed the check the order Werbel and delivered 
him payment for the horse. The indorsement certification was 
follows: for $275.00 when properly indorsed. The 
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lin Bank, Sachteleben, Werbel indorsed the check, and 
the following Monday, the deposited his ac- 
count with the Hamilton Dime Savings Bank Company, and was 
given credit therefor the books the bank. The Hamilton Dime 
Savings Bink Company sent the check the Atlas National Bank, 
Cincinnati, for collection, and was protested for nonpayment for 
the reason ‘‘payment stopped.” Thereupon, November 19, 1903, 
the defendantin error sued the Franklin Bank the check, and the 
Franklin Bank, under section 5016, Rev. St. 1908, filed motion for 
order interpleader, which was granted, the amount the check 
with interest was paid into court, and Blake was substituted 
defendant. Blake filed answer averring that had been induced 
purchase the horse and deliver the check payment therefor 
the false and fraudulent representations Werbel, that Werbel 
the owner the check, that the plaintiff, the Hamilton Dime 
Savings Bank Company, received the check only collecting agent 
for Werbel and with knowledge that Werbel had been notified that 
payment the check would stopped. jury was waived, and the 
court stated its findings fact separately from its conclusions law. 
Judgment was given for the bank forthe amount paid into less 
costs the date that payment. The court found that the Hamil- 
ton Dime Savings Bank Company was the purchaser the check for 
value and before notice and without knowledge Blake’s claim. 
error the circuit court affirmed the judgment, not, however, the 
ground that the bank was entitled the protection afforded bona 
fide purchasers; the court stating its opinion, matter law, 
that the savings bank was not purchaser for value, but that the 
transaction was the ordinary and usual one deposit deposi- 
tor, and not purchase the check for value the bank. the 
time the received notice the claim Blake, had deposit 
the credit Werbel sum excess the amount the check. 
question made the authority the teller the bank 
bind the bank the certification the check. The circuit court 
the judgment the ground that: ab- 
solute owner the check free from the claim Blake the same 
extent money. Daniel Negotiable Instruments, 

The circuit court was right opinion that the Hamilton Bank 
was not purchaser the check. absence special agree- 
ment, the deposit bank his credit uncertified check the 
holder, whether drawn that bank another, deemed for 
collection and not for payment, and there funds meet it, 
returned dishonored, the deposit bank may return the 
depositor and cancel the credit. Daniel Negotiable Instruments, 
1623; Morse Banks Banking, 320, 321; National Gold Bank 
Trust Co. McDonald, Cal. 64. such case,if the bank 
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receives notice the invalidity the check, cannot become bona 
fide holder subsequent payment. mere discounting paper 
and placing the amount thereof the credit depositor, who al- 
ready has large balance his credit, does not make the bank pur- 
chaser for value protect against infirmities the paper. 
Entering the amount the discount the credit the depositor 
simply creates the relation between the bank and the depositor 
debtor and creditor, and long that relation remains, and the 
deposit not drawn out, the bank has simply promised pay the 
depositor, has parted with value, and not entitled the protec- 
tion bona fide holder paper.” Mann National Bank, 
Kan. mere credit check upon the books bank, 
which may canceled any time, does not make the bank the bona 
fide purchaser for value. after such credit, and before payment 
for value, upon the faith thereof, the holder receives notice the in- 
validity the check, cannot become bona fide holder subse- 
quent Daniel Negotiable Instruments (5th Ed.) 1652; 
Central National Bank Valentine, Hun. (N. Y.) 417; Manufac- 
turers’ National Bank Newell, Wis. 309. The Hamilton Bank 
therefore, upon the evidence was not purchaser the check, in- 
titled the protection bona fide holder the paper, unless 
entitled reason the fact that the check was certified. 

this State bank check for part the sum due the drawer does 
before acceptance the drawee, constitute equitable assign- 
ment the amount for which drawn (Covert Rhodes, Ohio 
St. 66), and the holder cannot maintain action against the bank 
for the amount the check, although has funds the credit 
St. 60). This now made the law statute. Section 
Rev. St. 1998, provides: check bill exchange drawn ona 
bank payable demand.” And section 3177z follows: 
check itself does not operate assignment any part the 
funds the credit the drawer with the bank, and the bank not 
liable the holder unless and until accepts certifies the check.” 

But this certified check. Mr. Daniel says (section 1602) that 
the certification checks expedient and outgrowth modern 
commerce quite recent inits origin, but now daily and extensive 
occurrence. And Merchants’ National Bank Boston State 
National Bank Boston, Wall. 604, Ed. 1008, decided 
1871, Mr. Justice Swayne says the opinion that computed 
competent authority that the average daily amount such 
checks use the city New York, throughout the year, not 
less than and that could hardly inflict severer 
blow upon the commerce and business the country than throw- 
ing doubt upon their validity.” And, speaking their legal effect, 
says: the law merchant this country, the certificate the 
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bank that check good equivalent acceptance. implies that 
the check drawn upon sufficient funds the hands the drawee, 
that they have been set apart for its satisfaction, and that they shall 
applied whenever the check presented for payment. 
undertaking that the check good then and shall continue good, and 
this agreement binding the bank its notes circulation, 
certificate deposit payable the order the depositor, any 
other obligation can assume. The object certifying check, 
regards both parties, enable the holder use The 
transferee takes with the same readiness and sense security that 
would take the notes the bank. available also him for 
all the purposes money. Thusit continues perform its important 
functions until the course business goes back the bank for 
redemption and extinguished payment. cannot doubted 
that the certifying bank intended these consequences, and liable 
accordingly. hold otherwise would render these important securi- 
ties only snare and delusion. bank incurs greater risk cer- 
banks the practice once charge the check the account the 
drawer, credit ‘certified check account,’ and, when the check 
paid, debit that account with the amount. Nothing can simpler 
safer The practice certifying checks has grown 
out the business needs the country. They enable the holder 
keep convey the amount specified with safety. They enable persons 
not well acquainted deal promptly with each other, and they avoid 
the delay and risks receiving, counting and passing from hand 
hand large sums money.” Daniel (section 1603) says that, when 
the check certified, the bank becomes once the principal debtor, 
and that, when the holder procures the bank certify the check 
contemplation and operation law, the same the funds 
had been actually paid out the bank the holder, him rede- 
posited his own credit, and certificate deposit issued him 
therefor. other words, certified check shorthand certificate 
deposit favor the holder, and payable him, him 
order, bearer, according its Again, says: will 
too late after the bank has certified the check for the drawer re- 
voke it, and the bank will bound pay though notified the 
drawer not And, again, says, section 1605, that 
check when certified circulates the representative much cash 
bank, payable, whenever tothe holder. then like 
cash, but still not the same cash, for nullus 

The drawer delivery certified check the absence 
special agreement, not discharged from liability, the only effect 
the certification being add the credit the bank that the 
drawer (Daniel Negotiable Instruments, 1626; Oyster Fish 
Co. Bank, Ohio St. 106); and the same true asto holder who 


LEGAL DECISIONS. 199 


procures the check certified before delivery. isa new drawer 
and will held liable well the bank. If, after delivery, the 
holder procures check certified, the drawers and indorsers are 
thereby discharged. Negotiable Instruments, 1601a; Rev. 
St. 1908, 3177y. this case the payee, Blake, procured the certifi- 
cation the check after delivery him and before delivery him 
Werbel, thereby discharging Blake Co., the drawers, and mak- 
ing himself well the bank liable the check. Section 3177x, 
Rev. St. 1908, provides that where check certified the bank 
and under section 3177z, Rev. St. 1908, necessary implication, 
the certification operates assignment the funds meet the 
check makes the bank liable the holder. 

What, then, are the rights the parties? Blake had given 
Werbel money, instead the check, and Werbel had deposited the 
money his credit the Hamilton Bank, the relation debtor and 
creditor between the bank and Werbel would thereby have been 
said Spear, J.: relation bank and general depositor 
simply the ordinary one debtor and creditor, not agent and 
principal, trustee and cestui Andagain: The de- 
posits the absolute property the bank, impressed with 
trust, and the right use the money for its own benefit im- 
mediate and The money would belong the bank, and 
Biake could not acquire any interest impose any liability 
the bank merely notifying that Werbel had obtained the money 
from him defrauding him horse trade. If, instead money, 
Blake had traded piano Werbel horse, may that Blake 
could repudiate the trade the ground fraud and that after tender 
back the horse the title the piano would reinvest him, and 
that could then recover from any one excepting bona fide pur- 
chaser; but money loses its identity, and, the relation debtor 
and creditor between the bank and Werbel would arise upon the de- 
posit the money, then the bank would necessarily treated 
bona fide purchaser, and title the money would not restored 
Blake even repudiation the trade and back the 
horse. 

while true, has been pointed out, that the delivery 
the check was not payment for the horse, and that Blake was 
liable the check, still, certified checks are circulate money, 
and perform the useful purpose trade they have heretofore, the 
deposit them bank the credit the holder must be, far 
the rights the indorser are deposit money. 
The transaction under consideration may serve some slight meas- 
ure illustrate their use. Blake may have supposed that Werbel 
would want cash for the horse and would not accept his check, and, 
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not wishing carry the money from Cincinnati Hamilton, 
procured the certification the check,and Blake accepted readily 
would have accepted cash; but, could not accept with 
the same security that could cash, then, under such circumstances, 
certified check could not used all, the indorsee such 
check, wishes avoid embarrassment and delays, such have 
resulted this case, must once present the check for payment 
and then deposit the money, instead the check, bank. This 
being so, then the obligation the Franklin Bank pay the check 
was not affected the notice Blake not pay, and the right 
the Hamilton Bank enforce payment was not affected notice 
Blake’s claim. 

Some question made the right order interpleader 
not necessary consider it. And may added that, even the 
certified check were not treated money, but property Blake had 
given Werbel for the horse, neither recover nor defend 
against payment suit upon it, the absence showing 
that had repudiated the trade and had tendered the horse Wer- 
bel, which was not done this case, nor was Werbel made party 
the action. Eaton, Tapp. 173; Manhattan Life Ins. 
Co. Burke, Ohio St. 294; Archer Bamford, Stark, 175; 
Lewis Cosgrave, Taunt. Heaton Knowlton al., Adm’rs 
Ind. 357; Grubbs al. Barber, Ind. 131. 

The judgment affirmed. 


RIGHTS HOLDER DUE COURSE. 


Cole Banking Co, v. Sinclair. Supreme Court of Utah, Nov. 19, 1908. 


The defendant action promissory note showed that had given 
payment insurance premium, and upon the further consideration that was 
employed the company examining applicants for insurance. Afterwards 
developed that the company did not need the defendant’s services and the latter 
thereupon cancelled the policy. The note had meantime been transferred the 
plaintiff. Under the circumstances, applying the Negotiable Instruments Law 
Utah, where the action arose, was held that the plaintiff was presumptively 
holder due course and that the burden showing want consideration and 
notice thereof was upon the defendant. 


Appeal from District Court, Third District, Lewis, Judge. 
Action the Cole Banking Company against Sinclair and 
another. From judgment for plaintiff, one defendants appealed. 
Affirmed. 
This action was brought recover money alleged 
due promissory note. was alleged the complaint that 
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the defendant Hensel executed and delivered the note the defend- 
ant Sinclair; that before maturity, Sinclair indorsed and delivered 
the note plaintiff, guaranteeing the payment thereof; and that 
payment was demanded the defendants which they failed and re- 
fused make. The defendant Hensel answered admitting the exe- 
cution and delivery the note, and further alleged that executed 
payment premiums life insurance policy delivered 
him Sinclair the agent the insurance company issuing the 
policy, and upon the further consideration that Sinclair promised him 
the company would require his services (those physican) 
the examination applicants for insurance, and that would 
furnish him with sufficient amount such business reimburse 
him for the premiums which might pay the policy; that after- 
wards this defendant and said Sinclair learned that said company did 
not have the business promised, and canceled said policy in- 
surance, and same was delivered back said Sinclair agent 
said company, and that said note should have been delivered and 
that plaintiff paid consideration for the note, but took 
for collection only, and that was not purchased nor held 
good faith. reply the plaintiff denied that the note was only 
received for collection, and averred that was purchased 
before maturity and good faith, and fora valuable consideration. 
The case was tried the court, who found the note negotiable, and 
that the plaintiff before maturity, due course business, pur- 
chased from Siuclair, who indorsed and delivered plaintiff 
good faith and for valuable consideration, and without notice 
any equities defenses thereto. Judgment was thereupon entered 
favor plaintiff, from which the defendant Hensel has prosecuted 
this appeal. 

insists (1) that there not sufficient evidence support the 
finding that the plaintiff purchased the note before maturity good 
faith for valuable consideration and without notice the defense 
pleaded him, and that the burden proving such facts was upon 
the plaintiff; and (2) that the evidence which plain- 
tiff support such facts was incompetent and erroneously admit- 
ted over the defendant’s objections. 

sec. 1604, Comp. Laws 1907, ‘‘a holder duecourse” defined. 
Sec. 1611 provides that ‘‘every holder deemed prima facie 
holder due course; but, when shown that the title any 
person who has negotiated the instrument was defective, the burden 
ison the holder prove that some person under whom 
claims acquired the title due course.” section 1607 pro- 
vided that ‘‘the title person who negotiates instrument de- 
fective within the meaning this title when obtained the instru- 
ment, any signature thereto, fraud, duress, force and fear, 
other unlawful means, for illegal consideration, when 
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negotiates breach faith, under such circumstances 
amount section that ‘‘a holder due course 
holds the instrument free from any defect title prior parties and 
free from defenses available prior parties among themselves, and 
may enforce payment the instrument for the full amount thereof 
against all parties liable The defense pleaded was not il- 
legal, but mere partial failure consideration. Failure want 
consideration does not constitute defective title within the mean- 
ing the foregoing provisions. Daniels Neg. Inst. 814, 817. 
the treatise Eaton Gilbert Commercial Paper and the Ne- 
gotiable Instruments Law, section 79, discussing the statutory 
provision corresponding section 1611 our statute, said 
the authors: ‘‘In the absence proof fraud misappropriation, 
the presumption that the indorsee negotiable bill note isa 
bona fide holder for value,and this presumption not repelled merely 
proof that the bill note, between the immediate parties, was 
without consideration, and was made, indorsed, accepted one 
for the sole accommodation the other. When other proof 
given, the holder not bound prove valuable consideration, 
will noticed that the statute provides that proof defective 
title shifts the burden proof upon the holder. title defective 
where the instrument obtained for illegal consideration. 
follows, therefore, that the consideration shown illegal, 
for gambling debt, unlawful sale commodities, being 
tainted with usury, the proof will then rest upon the plain- 
tiff show that was holder due course; but proof want 
failure consideration does not most jurisdictions operate 
shift the burden proof the Cases are cited the 
authors the effect that the indorsee, action him against 
the maker, cannot called prove consideration until the de- 
fendant has shown that the note was obtained put circulation 
fraud undue means, and that proof want failure considera- 
tion between maker and payee promissory note does not 
change the presumption that one whom the latter has indorsed 
and delivered the note bona fide holder for value, but the burden 
proof upon the maker. 

facts are pleaded showing that ‘‘the instrument, orany signa- 
ture thereto,” was obtained fraud, duress, force and fear, 

other unlawful means, for illegal consideration,” that the 
note was negotiated breach faith, under such circumstances 
amount From possession indorsee and 
production the note the statute deemed prima facie holder 
due course. other provisions the statute (section 1576) 
also presumed that every negotiable instrument was issued for 
valuable consideration, and that every person whose signature ap- 
pears thereon became party thereto for value. The question de- 
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fective title was not issue raised the case, nor was any evi- 
dence introduced support such issue. The evidence intro- 
duced way defense was merely respect failure considera- 
tion. such matter the burden was upon the defendant es- 
tablish it, and show notice the plaintiff. While the defendant 
gave evidence tending establish the facts alleged his answer 
with respect the alleged promise made him Sinclair, gave 
evidence that the plaintiff, prior the purchase the note, had 
notice thereof. 

Having reached this conclusion, wholly unnecessary con- 
sider the assignment with respect the question the competency 
other evidence which was introduced the plaintiff for the pur- 
pose showing that was holder due course, and that pur- 
chased the note good faith for value, and without notice the de- 
fendant’s alleged defense. The provisions the statute that every 
negotiable instrument deemed prima facie have been issued for 
valuable consideration, and every person whose signature appears 
thereon have become party thereto for value, and every holder 
deemed prima facie holder due course (except when shown 
that the title any person who negotiated the instrument was de- 
fective, which was not alleged nor shown) were alone sufficient 
authorize the findings made the court these matters. 

The judgment the court below therefore affirmed, with costs. 


PAYMENT FORGED DRAFT SAVINGS BANK. 


Kenney Harlem Savings Bank, City Court New York, November, 1908. 


by-law savings bank provided that, although the bank would endeavor 
prevent frauds and impositions, yet all payments persons presenting pass-book 
should discharge the bank. One, who roomed with depositor, obtained possession 
his pass-book and presented the bank eleven different occasions with 
forged drafts, which the bank paid. The forger was able answer all the questions 
put him the bank reason his intimacy with the depositor. The 
suspicion was not aroused the variance the signature for the reason that the 
depositor was just learning write and his signature varied times. was held 
that the bank had exercised reasonable care protect the depositor and was not 
liable for the amount paid the forged drafts. 


Action Owen Kenney against the Harlem Savings Bank. Ver- 
dict for plaintiff. Motion for new trial denied. 


McAvoy, Owen Kenney, the plaintiff herein, was depositor 
the defendint bank. The bank the regular course business 
had issued him, customary, savings bank book; and, the 
time opening the account, being then unable write his name, 
answered various identification questions, subscribing thereto his 
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mark signature. Thereafter, having learned write, 
signed his name the signature book. appeared that the extent 
his knowledge writing was limited the mere ability write 
the letters hisname. had deposit some $600, and con- 
ceded that personally never drew any the moneys paid out 
the bank, and recover which sums this action brought. seems 
that the plaintiff boarded with, and fact was countryman of, one 
Farley, whose acquaintance and intimacy with the plaintiff made him 
conversant with the answers all the identification questions 
asked the bank teller, case his suspicion was aroused 
change from the usual characteristics Owen’s signature. The pay- 
ing teller testified that Kenney’s signature varied times; and this 
reasonable and probable, because the fact his general inability 
write, and the occasions his writing being rather few. 

Among the by-laws the defendant bank, copy which was 
printed the pass-book and delivered the plaintiff upon opening 
his account, one reading follows: 

Although the bank will endeavor prevent frauds and impositions, yet all 


payments persons presenting pass-book issued shall valid payments 
discharge the 


effect, this provision was contract with the plaintiff take 
ordinary care not pay others than himself, but saving itself 
harmless case the pass-book, the indicia ownership the de- 
posit, was produced and paid upon another than the one right- 
fully entitled thereto. The question, therefore, whether the cir- 
cumstances present case which can said, matter law, 
that the defendant exercised reasonable prudence, care and oversight 


prevent imposition upon and loss deposit. seems 


that, view this provision the by-law contained the 
pass-book delivered plaintiff, which was aware, together with 
the factthat variance the signature person unaccustomed 
write his name not extraordinary, and the uncontradicted testi- 
mony teller that, each instance where forged draft 
was there was production the pass-book and correct an- 
swer given each the identification questions, and nothing else 
was called the attention the bank authorities justify suspicion 
that possession the pass-book the person presenting was 
wrongful, the bank, the exercise such care was called upon 
use, and view its business could use, for the protection its 
depositors, was not called upon more. 

question law for the court, opinion, whether not 
the defendant failed comply with the duty devolving upon 
ercising the reasonable care and diligence required protect its de- 
positors from fraud larceny, where the proofs are conclusive and 
undisputed. the rule this class cases that, unless the force 
the testimony with reference compliance with the rules the 
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bank impaired, rebutted, destroyed, there possibility any 
inference being drawn jury that the defendant violated the rule 
which required that, paying over money one possession 
the pass-book, exercise reasonable care and diligence. Wall 
Emigrant Industrial Savings Bank, Hun, 252, Supp.194. 
The only question which, under any view the facts, could pos- 
sibly for the jury, would defendant’s negligence pay- 
ing out upon these forged drafts separate times. However this 
might be, believe that the testimony the plaintiff himself that 
boarded and roomed with one Farley, who knew his birthplace 
Ireland, was fact fellow-townsman, knew his parents’ names, the 
surroundings his home, and the usual knowledge neighbor might 
acquire another with whom was intimate, supports fair pre- 
sumption that whatever negligence resulted these fraudulent trans- 
actions was fairly attributable the plaintiff carelessly guard- 
ing his pass-book allow taken, carried away, and used 
one who might easily make its possession effective withdraw 
deposits. not agree with defendant’s contention that complaint 
should dismissed because failure produce the pass book, since 
conceded that the same not the possession the plaintiff, 
even though there statutory requirement that savings bank 
may make any payment except upon production such pass-book. 
The absence the pass-book cannot regarded destroying plain- 
right the balance the deposit; and hold that the require- 
ment the banking law not conclusive action brought re- 
cover deposit, when loss and ownership original book are undis- 
puted, although may available defeat demand the bank. 
therefore direct verdict for the balance the deposit favor 
the plaintiff, and deny the motion set such verdict aside, and 
also deny the motion for new trial. Motion denied. 


DEFENSE PROMISSORY NOTE. 


Defense cannot based mere conjecture that had notice agreement 
between maker and payee. 


Heinbach v. Doubleday, Page & Co., New York Appcllate Division, January 8, 1909. 


The defense action the holder promissory note was that agree- 
ment existed between the maker and payee which rendered the obligation not binding 
the maker. was held that such defense could not based mere conjecture 
suspicion, but would have supported the evidence order allowed. 


This action was brought recover upon prom- 
issory note for $2,000, dated July 31, 1905, made the defendant, 
and payable April 1906, the order Shumaker, who in- 
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dorsed and transferred one Dorsett, who, turn, indorsed and 
transferred the plaintiff. The jury rendered verdict favor 
the defendant, and from the judgment entered thereon, and from 
order denying motion for new trial, plaintiff appeals. 

The answer admitted the making and delivery the note, but al- 
leges defense that the same was one series notes given 
Shumaker part payment his interest defendant’s business, 
pursuant agreement for the purchase such interest made 
August, 1905, which modified prior agreement; that, when the 
agreement was made, the value interest could not def- 
initely ascertained, and the notes were given upon the express un- 
derstanding and condition that Shumaker would hold and control 
them until about March 1906, when the value his interest the 
business was definitely fixed, determined, and then readjusted, 
and any notes representing amount excess the actual value 
such interest, then determined, were surrendered and can- 
celed; that about March 1906, was ascertained that the value 
Shumaker’s interest had been largely overestimated, and that the de- 
fendant could not safely pay the note question without danger 
over-payment; that the defendant had been all times ready 
comply with the terms the agreement, but that Shumaker refused 
return any the notes, consent accounting and re- 
adjustment his interest had agreed do, and denied that 
was under any obligation The answer that the 
plaintiff was not the real party interest, that the note had not been 
transferred him for value, and that took with notice the 
agreement between defendant and Shumaker. 

the trial the plaintiff offered evidence the note, and then 
rested. The defendant then introduced stipulation between the par- 
ties whereby was agreed that, this action had been brought 
Shumaker, the facts set forth certain paragraphs the answer, 
relating defendant and Shumaker, substantially above stated, 
could established, and that the stipulation might offered evi- 
dence with the same effect though witnesses had been personally 
called. The stipulation having been received evidence, the de- 
fendant rested, and the plaintiff thereupon assumed the burden 
proving that was bona fide holder for value. His deposition was 
read, which testified that paid Dorsett $1,975 for the note 
check for that amount, dated March 24, 1906; that purchased the 
note about the time the check was dated, and that part the 
$t,975 had been repaid him any way; that had that time 
knowledge information the agreement between Shumaker 
and the defendant, and notice whatever that the note was not un- 
conditionably negotiable. The check was produced and offered 
evidence, and the indorsements thereon show that had been paid. 
Having offered this evidence, the plaintiff again rested, and there- 
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upon the defendant read the testimony Dorsett, whose deposition 
had been taken, and also the testimony Shumaker, given 
action brought against the defendent Dorsett another the 
notes. Dorsett denied that informed the plaintiff eny way 
the conditions attached the notes, that himself had any 
knowledge information the agreement between Shumaker and 
the defendant; and Shumaker testified that never told Dorsett 
the agreement, that had any controversy with the defendant 
respecting the notes, stating that the time the note was trans- 
ferred Dorsett the defendant had not questioned its liability there- 
on. denied the existence any agreement with the defen- 
dant respecting his right negotiate the notes. 
These were the only witnesses, and their testimony was not con- 
tradicted. It, however, did appear from their testimony that Dor- 
sett was anintimate friend Shumaker, having known him upwards 
years, and that purchased the note from him the 
January, 1906, along with three others the same series, which 
transferred prior maturity—one his mother and the other two 
his realestate agent. Just what consideration Dorsett paid Shumaker 
for the four notes was not very clearly nor satisfactorily established. 
also appeared that Dorsett and the plaintiff were brothers-in-law; 
that the check given for the note suit was not deposited until 
March 3oth, six days after its date; and that the plaintiff had not en- 
deavored enforce payment the note against Shumaker Dor- 
sett. the close the case, therefore, the only evidence from 
which could possibly inferred that the plaintiff knew eny ir- 
regularity the note that paid for $25 less than its face 
value; that was Dorsett’s brother-in-law, and that had not at- 
tempted enforce collection against either Dorsett Shumaker. 
This might the basis for conjecture—a mere suspicion—that the 
plaintiff, Dorsett and Shumaker were acting together, and that the 
knowledge one was the knowledge all, but such conjecture 
suspicion insufficient sustain the finding jury, which must 
based upon evidence. The maker negotiable promissory 
note which its face purports for value received, and rego- 
tiated before maturity, cannot escape liability upon what most 
mere guess that the purchaser had knowledge the time the 
purchase agreement between the maker and payee. Com- 
mercial paper this kind cannot easily destroyed. could 
then there would little safety purchasing it. The ver- 
dict certainly contrary the great weight evidence, if, indeed, 
can said supported any evidence all. 
also opinion that the erred refusing that: 


“If the jury believed that Heinbach’s testimony true, then they have nothing 
consider the relations between Shumaker and 


assumed that Dorsett had notice the agreement be- 
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tween defendant and Shumaker, that did not prevent his conferring 
good title upon the plaintiff. the testimony was true 
then was holder good faith, and whether not Dorsett 
was such holder was entirely immaterial. acquired the note 
before was due. paid value for it, and the relation between 
Shumaker and Dorsett way prevented his enforcing payment. 
The judgment and order appealed from, therefore, should re- 
versed and new trial ordered, with costs appellant abide event. 


NEGLIGENCE ISSUANCE CHECK. 


Liability savings bank negligently issued person other than depositor. 


Gallo Brooklyn Savings Bank, New York Appellate Division, December 30, 1908. 


Upon the presentation depositor’s pass-book savings bank, although 
the person presenting the book did not correspond with the description the de- 
positor file the bank, and could not answer the test questions, the bank drew 
check for the amount the deposit the order its teller, who indorsed the 
depositor. The party presenting the pass-book was not fact the depositor, but 
managed get the check cashed upon being identified the depositor. was held 
that the person cashing the check was entitled recover from the bank. 


check made the defendant, and also the expenses incurred 
the plaintiff the unsuccessful defense suit brought sub- 
sequent indorsee. The check was issued the defendant and cashed 
the plaintiff under the following circumstances: account had 
been opened with the defendant the name Antonio Cona. 
person representing himself Antonio Cona, the depositor, pre- 
sented the pass-book, issued when account was opened, and demanded 
payment thedeposit. did not correspond with the description 
the depositor the defendant’s book nor answer the test questions. 
first the defendant refused make the payment, but finally, after 
repeated demands, drew check payable the order its teller, 
who indorsed the order Antonio Cona, and delivered the 
person making said demand. The check was presented the plain- 
person was identified Antonio Cona man, known the plain- 
tiff, who testified the trial this action that had known him 
for Cona. The said holder the check indorsed 
the name Cona,” and the plaintiff cashed it. 

The position the defendant that intended make the 
check payable its depositor, and that the indorsement the name 
its depositor any other person was forgery, and did not pass 
title. seeks distinguish the cases First Nat. Bank Ameri- 
Nat. Bank, 170 88, N.E. 1089; Sherman Corn 


LEGAL DECISIONS. 209 


Exchange Bank, App. Div. 84, Supp. 341, and cases cited, 
the fact that the maker the negotiable instrument each 
those cases intended make payable the person whom was 
actually delivered, and hence that was immaterial that that person 
was actually impersonating another. certain that the defend- 
ant drew its check and delivered the person claiming the 
payee, technically this case the indorsee, and that knew that 
would try get the money the check and would succeed 
identified the drawee third parties Antonio Cona. 
the person presenting the pass-book was the depositor, was try- 
ing perpetrate afraud. the latter case the defendant surely did 
not expect him seek out the real depositor, and deliver the check 
tohim. Itseems that the defendant must take one two 
positions. intended make the check payable tothe per- 
son whom delivered it, knowingly his hand in- 
strument defraud innocent third parties, and will not heard 
court justice assert the latter. 

The plaintiff acted prudently. Herequired the holder iden- 
tified Antonio Cona person whom knew. assumed, 
course, that Antonio Cona, the holder check payable Antonio 
Cona, wasin fact the payee. Prudent men daily act upon like ap- 
pearances, and, unless they may with reasonable safety, the 
necessary freedom commercial transactions cannot exist. 
sure, there may circumstances under which purchaser nego- 
tiable paper, though acting prudently and good faith, may not 
have recourse another; but where his purchase the natural and 
direct result the negligent, not culpable, act another, such 
other should bear the loss. Especially that where such other 
person has put the paper circulation, knowing having reason 
believe that used instrument fraud. The delivery 
the check the person claiming the payee was fact 
resentation that was the payee; and, the plaintiff having been 
misled thereby, the defendant him should estopped deny 
that the holder was the payee. While the case Chemical National 
111 Am. St. Rep. 717, not its facts like this case, seems 
that the principle declared and the reasons for are applicable. 

Moreover, independently the forgoing, think the plaintiff may 
recover the loss sustained him the direct result the defend- 
ant’s negligence. The complaint alleges all the facts and that the 
defendant was negligent. That the defendant was culpably negli- 
gent cannot doubted. The person whom the check was deliv- 
ered succeeded doing what the defendant knew would try 
with the means with which supplied him. The subsequent cash- 
ing the check was the natural, immediate, and proximate result 
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not think that banks can thus put the burden and responsibility 
identifying their depositors upon strangers. 

not say that the plaintiff can recover the expenses incurred 
the defenseof the suit brought the The 
record before discloses nothing tending justify that defense, 
and, course, the plaintiff could not increase the damages doing 
futile thing. 

The judgment reversed. 


PAYMENT 


Consolidated National Bank of New York v. First National Bank of Middletown, New York 
Appellate Division, December 30, 1908. 


When bank receives check drawn upon it, charges the account the 
drawer, marks paid, and credits the amount the bank forwarding the check, 
has power subsequently. cancel the paid mark the check and the entries 
its books and charge the check back. The transaction closed without power rev- 
ocation. bank’s action constitutes payment the check, legally, much 
though had been presented the teller’s window and currency given for it. 


Hooker, the facts this case are little unusual, see 
difficulty the application one two very plain principles 
law which have been long established. 

The facts are not Davis Co., the 
8th day December, 1904, drew its check for $150 New York City 
upon the defendant bank its own order, indorsed and obtained 
the money thereon from the plaintiff bank. The plaintiff forwarded 
the check for collection its Albany correspondent, the Albany 
Trust Company, which forwarded the defendant, which was 
received Saturday, December Monday, December 
Davis Co. had deposit with the defendant bank its credit $473. 
that day the defendant bank marked the check paid, and charged 
the amount thereof against the account Davis Co., and credited 
their books the account the Albany Trust Company, which 
was conceded plaintiff’s agent. Some that day, whether 
before after the marking the check paid and its entry the 
books matters not, one Seaman called the defendant bank and ad- 
vised the officers thereof that the money the credit Davis Co. 
that bank belonged him, and forbade the payment any 
checks drawn upon that account. The next day the defendant bank 
canceled the paid mark upon the check, and made other entries upon 
its books, crediting the amount the check the account Davis 
Co. and charging the account the Albany Trust Company there 
with. The check was then protested and returned the plaintiff. 
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few days later, Seaman commenced action equity against this 
defendant, this plaintiff, Davis Co., and the trustee bankruptcy 
Davis Co., which had meanwhile been adjudged bankrupt; the 
purpose the action being declare ownership the $473 de- 
Seaman. This plaintiff, the Consolidated National Bank New York, 
was served that action, but did not appear answer, and judg- 
ment was ultimately taken therein default, adjudging that the sum 
$473 specified the complaint, and possession the defendant, 
the First National Bank, was the sole property Seaman, and that 
paid the First National Bank Middletown Seaman. 

Tne check, when presented the defendant, was paid its ac- 
the defendant valid, marking the same paid, cred- 
iting the amount the account the plaintiff, and charging 
against the account Co. Asa matter law, that closed 
the transaction without power revocation. The defendant bank had 
become the debtor the agent the extent the amount 
the credit given, which was the amount the check. Oddie 
Nat. City Bank New York, 735, 741, the court says: 

Here the plaintiffs clearly put the check deposit, and the defendants 
clearly received such, and credited the plaintiff with it. The credit the deposit 
ticket was significant act, evincing the consent the defendants the payment 
made upon the passbook the plaintiffs, and entered upon the books 
the bank. Financial business transacted banks large amounts, with great 
rapidity, but according definite and certain rules, which are well understood and 
acted upon those engaged that business. Very little said, but very much 
understood, and there absence all formalities which tend embarrass the 
facility doing the business. determining the legal effect such transactions, 
must apply the same rules applicable all contracts and business affairs, and 
effectuate and carry out the intention the parties, gathered from their acts 
and declarations, and the accustomed and understood course the particular busi- 
ness. Applying these rules, there can doubt but there was express demand 
one side, and consent the other, that this check should the credit 
the plaintiffs deposit. The legal effect the transaction was precisely the 
same though the money had been first paid the plaintiffs, and then deposited. 
When check presented bank for deposit, drawn directly upon itself, the 
same though payment any other form was demanded. the right the bank 
463; but accepts such check and pays it, either delivering the currency, 
giving the party credit for it, the transaction closed between the bank and such 
party, provided the paper genuine. the case deposit, the bank becomes 
once the debtor the depositor, and the title the deposit passes the bank. The 
bank always has the means knowing the state the account the drawer, and, 
elects pay the paper, voluntarily takes upon itself the risk securing out 
the drawer’s account otherwise. there has ever been any doubt upon this 
point, there should none 

legal effect there was just much payment the check 
$150 the defendant the plaintiff through its Albany correspond- 
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ent, though messenger from the plaintiff bank had presented 
the check the teller’s window the defendant bank and received 
therefor the currency. Inasmuch this conduct took place before 
the commencement the Seaman action and before judgment 
therein, that action cannot, course, bar the maintenance 
this. Suppose that officer the plaintiff bank had presented 
this check personally the defendant bank the 12th Septem- 
ber and received therefor $150 currency. The transaction was 
perfectly valid. Davis Co. had nominally its credit with the 
defendant bank sum sufficient pay the check, and cannot 
supposed that Seaman, the action which brought, could have 

reached this sum the hands the plaintiff bank after such 

actual The defendant better positition, as. 
the facts are. there had been, there was law, actual pay- 
ment this check the defendant the 12th September, the 
Seaman action could not rightfully reach the $150 such payment; 

the defendant has paid out the full sum $473 Seaman, has, 

course, done its peril, and unfortunately the loser. The 
adjudication the Seaman case that $473 should paid the 

First National Bank Middletown him merely contemplated that 

all the moneys with the First National Bank the credit Davis 
Co. should paid Seaman. According the legal interpre- 

tation the acts connection with the presentment the $150 

check, there was not $473 the credit Davis Co. with the de- 

fendant bank, but, rather, that sum less $150, which had been paid 

out that account upon the day September. The failure 

the plaintiff this case answer the Seaman case deprived 

none its rights which theretofore had become vested. The only 

allegation the complaint the Seaman case touching the transac- 

tion the payment this check was: 

National Bank New York claims have interest the 
said fund remaining deposit the extent least one hundred and fifty dol- 
lars ($150).” 

The Consolidated National Bank had such interest any fund 
for there was strict law fund. the deposit with 
the First National Bank Middletown was indebted Davis 
Co. reason the acquiesence the demand the plaintiff 
its Albany correspondent, the demand being based upon the present- 
ment the check, the First National Bank Middletown be- 
came indebted Davis Co. for $150 less, and became indebted 
the agent the plaintiff for $150 more. allegation the 
complaint the Seaman case attacks the good faith the payment 
the check, the transfer credit, which amounted the 
same thing, and the plaintiff was entirely justified failing ap- 
pear answer the Seaman case without waiving any its rights, 
for notice was given the complaint that the validity fairness 
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the transaction which resulted the payment the $150 check 
would attacked. 

The judgment ought therefore affirmed, with costs. All 
concur. 


NOTE DISTINGUISHED FROM CONTRACT. 


Russell v. Close’s Estate, Supreme Court of Nebraska, January 23, 1909. 


aged man, afflicted with incurable disease, agreed with his nurse that, 
she would remain his home his housekeeper and companion, and care for and. 
nurse him until his death, would pay cause paidto her The agree- 
ment was reduced writing and the nurse fully performed her part the obligation. 
The writing, however, was never delivered the nurse, and, action against her 
estate, this was made ground defense. was held that the instrument 
was not promissory note and that, therefore, delivery was not essential its va- 
lidity. was merely evidence binding contract between the patient and 


The appellee, who was the plaintiff the trial court, 
filed claim against the estate one John Close, late Dodge 
county, consisting several items, one which was for $1,000, based 
certain agreement written promise made her the de- 
ceased, about year before his death, which reads follows: 
lington, July 15th, 1903. hereby promise pay Mary Russell 
thousand dollars—or leave that sum paid her 
death, for services rendered her housekeeper and com- 
panion and nurse, for the past four years, and until death, besides 
her weekly wages, which pay quarterly. Mr. John Close.” She 
alleged that she had fully complied with all the provisions the 
agreement her part; that she had remained the home the 
deceased his housekeeper, companion, and nurse; that she nursed 
and took care him until his death, which occurred nearly year 
after gave her the promise above quoted; that part the $1,000 
mentioned therein had been paid her, and prayed for judgment 
against his estate for that sum. The executor the estate refused 
pay any the items plaintiff’s claim, and hearing was had before 
the county court Dodge county thereon. From the order entered 
therein the case was appealed the district court. For defense 
that portion the claim above mentioned the defendant denied the 
execution and delivery the writing, and alleged that was made 
and obtained the plaintiff means undue influence over the 
that was, reason his mental and physical condi- 
tion, incompetent make said agreement promise, and defend- 
ants also introduced testimony tending show that the instrument 
wasaforgery. trial the district court resulted verdict and 
judgment for the plaintiff upon all the items her claim. There- 
upon the executor prosecuted error this court where the judgment 
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was reversed because the trial court received evidence 
the transactions which had taken place between her and the de- 
ceased violation the provisions section 329, Code Civ. Proc. 
See Russell Estate Close (Neb.) 112 559. Upon aretrial 
the district court the plaintiff again recovered judgment, and the 
defendants have brought the case here second time appeal. 

Three grounds are assigned fora reversal the judgment: First, 
that the evidence does not sustain the verdict, that fails toshow 
delivery the written promise; second, that the trial court erred 
receiving evidence the cross-examination the witness Anna 
Godel; and, third, that the court erred refusing direct verdict 
for the defendants. These assignments will disposed the order 
which they are presented. 

defendants’ contention the insufficiency the evi- 
dence based the claim that the instrument question was never 
delivered the plaintiff John Close, and therefore never be- 
came operative, and action can maintained thereon. 
foundation for this contention, defendants treat the instrument 
negotiable promissory note, and have cited many authorities which 
hold that promissory note order furnish basis for action 
must absolutely and unconditionally delivered the payee the 
lifetime the maker. the writing question was fact orin law 
such note, defendants’ contention would merit serious considera- 
tion. The instrument, however, our opinion not promissory 
note. merely the written evidence agreement the part 
the deceased pay, cause paid, the plaintiff the sum 
case she should remain with him his housekeeper, com- 
panion and nurse, and should perform those duties and care for him 
until his death. binding him, required her acceptance 
its terms, and the performance the duties imposed thereby upon 
her part. The agreement was treated her when she entered 
upon its performance, and continued faithfully care for the de- 
ceased, which she did, until his death, and was treated her 
her petition the district court. 

true that two places her petition speaks the writ- 
ing note agreement;” but this does not affect 
its real nature change its legal effect. Full performance the 
terms this agreement having been shown the plaintiff, and her 
services having been accepted, the writing was admissible evi- 
dence when was shown have been signed the deceased; and 
failure prove delivery would not destroy its evidential value 
proof the agreement which purports set forth. The instru- 
ment was therefore properly received evidence, there had 
been proof its manual delivery the plaintiff. Ency. Ev. 
Millian, Ala. Again, John Close dictated and signed 
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this contract agreement, and thereby induced the plaintiff be- 
lieve that had made provision for her other than her weekly 
wages, and afterwards permitted her render him valuable services 
housekeeper, companion and nurse under such belief, neither 
nor his representative should allowed say that the agreement 
was inoperative for want formal delivery. Walker Walker, 
Ill. 311, Am. Dec. 445; Reed Douthit, Ill. 348; Hayes 

The record before discloses, however, that the district court 
was opinion that delivery the agreement was essential, and sub- 
mitted the case the jury that theory under the belief that there 
was competent evidence tending show actual least con- 
structive delivery the plaintiff. This ruling favored the de- 
fendants’ theory the case, and furnishes them grounds com- 
plaint. The testimony this point was substance that the 
15th day July, 1903, the plaintiff suggested John Close that 
was badly afflicted, that was much work care for him 
and nurse him that per week was not sufficient compensation. 
assented that statement, and thereupon dictated the instrument 
question, which she wrote precisely gave her; that 
signed it, and delivered her with the suggestion that she keep 
desk which contained his will, and some her private papers. 
She assented this suggestion, and placed the paper the desk, 
where was found and taken possession the executor. ap- 
pears that she carried the key the desk, and, whenever the de- 
ceased wanted any papers taken out that receptacle, she unlocked 
and got them for him, that she also had some private papers her 
own which she kept the same desk, and that she gave the key 
the executor enable him get the will. therefore seems clear 
that the district court was right the conclusion that there 
was sufficient evidence delivery require the submission 
that question the jury. 

This brings the consideration the defendants’ second 
assignment, which that the district court erred admitting in- 
competent and immaterial evidence. appears that, after the 
plaintiff had introduced all her evidence and rested her case, the 
defendants deeming the question the delivery the instrument 
material and important one, for the purpose proving nondelivery 
called witness, one Anna Godel, stenographer, who reported the 
testimony which was taken the hearing the county court, and 
had her reproduce from her stenographic notes much the plain- 
testimony relating the transaction question with the de- 
ceased, and which had been there given her without objection, 
they thought tended show that the instrument had never been de- 
livered her. The plaintiff thereupon, the cross-examination 
this witness, was allowed reproduce the balance the plain- 
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evidence relating that particular transaction. now stren- 
uously contended that this evidence should have been excluded and 
that its reception was violation the provisions section 329, 
Code Civ. Proc., which reads follows: person having direct 
legal interest the result any civil action proceeding when the 
adverse party the representative deceased person shall per- 
mitted testify any transaction conversation had between the 
deceased peason and the witness, unless the evidence the deceased 
person shall have been taken and read evidence the adverse 
party regard such transaction conversation, unless such 
representative shall have introduced witness who shall have testi- 
fied regard such transaction conversation, which case the 
person having such direct legal interest may examined regard 
the facts testified such deceased person witness, but shall 
not permitted further testify regard such transaction 
Now the defendants had not introduced part 
the testimony relating the transaction question, the 
evidence complained could not have been received. But, having 
seen fit waive the protection offered the statute, and having 
produced part the plaintiff’s evidence relating the transaction 
question, with the deceased, they thereby rendered the rest her 
testimony that transaction competent. 

Niccolls Esterly, Kan. 32, and Roberts Briscoe, 
Ohio St. 596, was held that introducing part the evidence 
the interested party the defendant opens the door all it. 
Again, this statute has been many times construed this court 
cases which are decisive this question. has been held that 
where administrator introduces evidence letter from the ad- 
verse party, giving narrative the transaction with deceased per- 
son, upon which the action based, the evidence the adverse party 
the transaction recited the letter upon his own behalf not 
incompetent under the provisions this section. Cline Dexter, 
Neb. 619. Neligh, Neb. 84, was said: ‘‘But, where 
witness related portion what took place particular 
time place part particular transaction, may cross- 
examined matters showing the entire transaction.” American 
Savings Bank Estate Harrington, Neb. 597, was 
action note signed father and son. filed claim against 
the estate the father. the trial the son, testified witness 
that his father was merely surety the note, and that was the 
principal, that the note had been extended from time time with- 
out the knowledge assent his father. was then asked 
was not part the agreement between himself and his father 
one side, and the bank the other, that the note was paid 
full when due, but was extended from time time for about 
one year. The evidence was excluded, and was held thiscourt 
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that was competent and proper because, the estate having shown 
part the transaction, the plaintiff was entitled show the whole 
it. Taylor Ainsworth, Neb. 696, was alleged plaintiff, 
executor person deceased, that the defendant had received from 
the deceased during her lifetime the sum $1,000 which under- 
took loan for her advantageous rates, and which falsely and 
fraudulently pretended her had loaned, and that had re- 
fused pay the same any part thereof. the trial the issues 
properly involving the performance certain letters 
the defendant were introduced evidence plaintiff, which de- 
fendant was required identify witness, and witness 
was required plaintiff state simply that had received from 
the deceased $1,000. was held that the transaction between the 
deceased and the witness was entirety, and that the proof above 
made authorized the defendant testify how little, any- 
thing, remained unpaid the estate the testatrix. appears 
from the record that the trial court carefully excluded all the evi- 
dence the plaintiff given upon the hearing the county court, 
except much related the particular transaction about which 
the defendants inquired. introducing the evidence the wit- 
ness, Anna Godel, the defendants waived the right guaranteed them 
the statute, and the district court did not err refusing ex- 
clude the evidence complained of. 

the defendants’ third contention, that the court erred 
refusing direct the jury return verdict their favor, 
sufficient say that, are right our conclusions the 
other two assignments, was proper for the court refuse this in- 
struction. There was least some competent evidence tending 
show the delivery the instrument question, and establish all 
the elements necessary authorize recovery the part the 
would therefore have been reversible error for the dis- 
trict court have directed verdict against her. 

Finding error the record, and appearing (to quote fa- 
vorite expression former honored member this court) That 
substantial justice has been done,” the judgment the district 
court affirmed. 


NOTICE DISHONOR. 


Grimes v. Tait, Supreme Court of Oklahoma, February 9, 1909. 


Under the Negotiable Instruments Law Oklahoma, failure give notice 
dishonor indorser not excused the fact that the maker insolvent. 


Hayes, Plaintiff error’s petition presents for the considera- 
tion this court the action the trial court rendering judgment 
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the pleadings and overruling defendant’s demurrer plaintiff's 
amended petition. will observed that nothing appears the 
notes indicate the place their execution the place payment, 
nor there anything the notes the allegations plaintiff's 
petition defendant’s answer that indicates the residence any 
the parties the notes the indorser the time the exe- 
cution the notes the time the bringing this suit. 

This action upon defendant’s indorsements the notes 
rather than upon the notes themselves. The contract indorse- 
ment not the same contract nor necessarily governed the same 
laws the contract between the makers and payee the notes. The 
indorser bound the law the place indorsement. Daniel 
Negotiable Instruments, par. the absence proof al- 
legations where the indorsement was actually made and where 
the residence the indorser shown, will presumed have 
been made the place the residence the indorser. Simpson 
White, 540. But the case bar the residence the in- 
dorser not shown the pleadings upon which thecourt acted. 
action upon promissory note, not necessary allege the 
place where such instrument was executed, except where neces- 
sary recover show that the instrument sued upon was executed 
another jurisdiction (14 Ency. Plead. Prac. 493); and where the 
contrary not shown, will presumed that the note was executed 
the state where suit brought (Farhni Remsee, Ind. 400; 
Clark Cary, Ind. 105). plaintiff relied upon the laws any 
foreign jurisdiction for recovery the notes, since the notes neither 
disclosed the place their execution nor the place payment, 
would have been necessary plead the place execution the 
notes controversy. Piaintiff has proceeded this action upon the 
allegations his petition enforce his rights under the laws the 
territory Oklahoma, and has effectually treated the notes sued 
upon domestic notes, and defendant his answer for his defense 
does not rely upon any rights under the statutes any foreign state, 
and, the notes with the contract indorsement thereon having been 
treated the parties the suit their pleadings contract 
the territory Oklahoma, the court should treat them likewise, and, 
determining the rights the parties thereunder, should apply the 
laws the territory Oklahoma governing such instruments. 

The obligations indorser negotiable are 
fixed section 3615, Rev. Ann. St. Okl. 1903, which 
provides: ‘‘Every indorser negotiable instrument warrants 
every holder thereof who not liable thereon him: 
ment the indorser will, upon notice thereof duly given 
him, without notice, where excused law, pay the same 
full, with interest, unless. The conditions that will excuse 
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failure give notice the dishonoring negotiable instrument 
are enumerated section 3645, Wilson’s Rev. Ann. St. Okl. 1903, 
follows: ‘‘First: When the party whom should given can- 
not, with reasonable diligence, ascertain either the place residence 
business the party charged; or, Second: When there 
postoffice communication between the town the party whom 
the notice should given and the town which the place resi- 
dence business the party charged situated; or, Third: 
When the party charged the same person who dishonors the 
instrument; or, Fourth: When the notice waived the party en- 
titled thereto.” 

There waiver demand payment, protest, notice 
protest, dishonor the notes sued upon, nor pleaded 
petition that notice dishonor the makers the 
notes sued upon was ever given the defendants. Such allegations 
were necessary right recovery. action against 
indorser negotiable instrument, necessary allege that 
the indorser had notice the dishonor the instrument, and failure 
make such allegations renders the complaint demurrable (14 Ency. 
Plead. Prac. 548-550); but the absence such allegations, 
plaintiff may allege facts excusing such notice. This plaintiff un- 
dertook the case bar alleging that the makers the 
notes maturity thereof were insolvent, and that such facts were 
known the defendant. But these facts under section 3645, supra, 
not constitute excuse for failure give notice dishonor, 
and such the rule under the great weight authorities. Daniel 
Negotiable Instruments, pars.,1171, 1172, and such fact not 
excuse for failure give notice, although the indorser had knowl- 
edge the insolvency the maker. Brown Ferguson, Leigh 
(Va.) 37, Am. Dec. 707: Citizens’ National Bank Third Na- 
tional Bank, Ind. App. 69. Therefore the facts alleged plain- 
tiff's amended petition were not sufficient entitle him recover 
against the defendant, and this deficiency was not supplied the 
allegations the answer and the court erred render- 
ing judgment the pleadings; and, for the reason that plaintiff's 
petition alleged notice dishonor, and did not allege facts ex- 
cusing failure such notice, the court erred overruling defend- 
ant’s demurrer. 

insolvency the maker the time the maturity the notes 
had been excuse for failure give notice the 
indorser, this case would still have reversed. an- 
swer not verified, and thereby admits execution and indorse- 
ment the notes sued upon (Wilson’s Rev. Ann. St. 1903, 
$4312); but first paragraph his answer makesa general denial 
all tne allegations plaintiff’s petition. Such general denial 
before stated, without being verified, not effective under the stat- 
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ute for the purpose denying the execution the notes and the 
indorsement thereon, and such failure verify the answer relieves 
the plaintiff from the necessity proving the execution the in- 
strument and the indorsements, but does not relieve the plaintiff 
from the necessity proving the other material averments his 
petition, one which would have been prove notice dishonor, 
and, the facts alleged plaintiff his amended petition had con- 
stituted excuse for failure give notice dishonor, the burden 
proving such facts would have been upon him under the denial 
defendant’s answer, for defendant could make such defenses there- 
under, except deny the execution the notes and his indorse- 
ments thereon, might have made had the section the statute 
above referred not been enacted. Ency. Plead. Prac. 602. 
For the reasons herein stated, the judgment the trial court 
reversed, and the cause remanded for proceedingsin conformity with 


this opinion. 
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goods for which the note was given defense, where the maker 
reserved such right the agreement under which the note was 
given. Zichermann Wohlstadter, New York Supreme Court. 


note was given with the understanding that the payee should ask pay- 
ment when she needed money, and payment was asked less than 
seven months, was held error direct verdict favor the 
sureties the note the ground that payment had not been de- 
manded within reasonable time. Becker Horowitz, New York 
Supreme Court, January 1909. 


pany created the laws Arkansas may sue Oklahoma 
promissory note given aid construction, although has 
not complied with the statutory requirements Oklahoma with re- 
spect foreign corporations doing business there. The legislature 
did not intend its enactments inhibiting the transaction busi- 
ness foreign corporations, except certain conditions,to deprive 
these corporations the right sue the courts Oklahoma. 
Cooper Fort Smith Western Rd. Co., Supreme Court Okla- 
homa, January 29, 1909. 


sory note, made the State Kansas and payable Missouri, 
determined the law Missouri. Sykes Citizens’ National 
Bank Des Moines, Iowa. Supreme Court Kansas. 


Savings and Trust Department 


Devoted Matters Especial Interest 


SAVINGS BANKS AND TRUST COMPANIES 


Conducted 


JR., 
Cashier the Home Savings Bank, Brooklyn, 


THE SAVINGS BANK FROM LEGAL STANDPOINT. 
THE EMOLUMENTS TRUSTEE. 


savings bank official who seeking add his in- 
come will find numerous ways and means that end, 
some legitimate and others The law has 
nothing say him who uses his position honor- 
able way increase his income, but when attempts 
abuse the privileges and opportunities which his office 
opens him, has something say—and says it. 

the moral perception asavings bank man, whether 

executive officer simply plain trustee, weak, 

and lacking the essential elements that make good 
bankers, will find many opportunities coming his way the shape 
fees, commissions, bonuses, etc., the matter loans and in- 
vestments, all tending influence his action. That such practices 
would naturally bias his judgment favor the borrower and 
against the bank too apparent need comment. man can serve 
two masters and folly attempt it. serves himself can- 
not serve his bank well. serves his bank well cannot 
the same time profit himself. The highest compliment ever paid 
life insurance president was when died and they found that 
was comparatively poor man. had served his company 
and not himseif. The loan the investment that must carry fee 
bonus order pass muster not above suspicion that very 
token. The mere fact that carries commission enough stamp 
with question mark and demand close inquiry. The bank official 
who must seen” out his element savings bank circles. 
The law therefore steps and says substance: Mr. Trustee, you 
must serve your bank without fees not all. proposition can- 
not pass its merits, shall not pass all. you must 
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then get your tips some other place—the savings bank not for you! 
Here institution supposed run ‘‘upon honor,” and, you 
cannot run thus—there are other men who can and will. 

Following this thought, the laws Indiana provide Nor shall 
any trustee, officer agent receive directly any com- 
mission reward for procuring loan from such savings bank, 
for selling such savings bank any note, mortgage, chose action 
property any kind Vermont has thus: offi- 
cer, trustee, director employee savings institution, savings 
bank trust company receive any fee, present, benefit com- 
mission, directly from borrower applicant for loan, 
from any one negotiating securities the institution company 
which officer, trustee, director employee. Nor shall 
receive any fee, benefit, present commission, directly indirectly, 
for loan made securities bought sold such institution 
company, except the benefit profit may derive common with 
other depositors stockholders, and the compensation allowed 
such institution company for services and Massachu- 
setts puts little stronger and adds peualty, follows: 
corporation person acting its behalf, shall not directly in- 
directly negotiate, take receive fee, brokerage, commission, gift 
half such corporation, other than appears the face the note 
which such loan purports made; but the provisions this 
section shall not reasonable charge for services the ex- 
amination titles real estate, and the preparation conveyances 
such corporation security for its loans. Whoever violates pro- 
vision this section shall punished fine not more than one 
thousand dollars imprisonment for not more than one year 
both fine and Maine has substantially the same 
provision, except the penalty one hundred dollars. New York: 
trustee any such corporation shall have any interest, direct 
indirect, the gains profits thereof, nor such, directly 
indirectly, receive any pay emolument for his services except 
hereinafter provided.” 

Wisconsin trustees are not allowed borrow nor become 
surety for loans, and are forbidden receive money ‘‘or any valu- 
able thing” for negotiating, procuring recommending loan, 
for buying selling stocks and bonds. 

nature, similar that rendered the officials church school 
district. The element personal gain foreign the office and 
get out wholly outside the vocabulary the sav- 
ings bank trustee who serves keeping with the spirit and letter 
the law. 


(To Continued.) 
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DEPOSITOR’S RIGHT INTEREST INSOLVENT INSTITUTIONS. 


When financial institution closes its doors temporarily per- 
manently, two classes persons are affected and directly interested 
the outcome—the depositors and the proprietors. The latter term 
will iuclude not only the stockholders, but also those holding re- 
munerative positions which are value them. 

The depositors are naturally concerned about two things: How 
much their money they will get, when they will get it. The 
stockholders are interested the amount they will lose. Those 
salaried positions would know where look for other employment; 
or, the event the bank’s resuming, how long will before 
resumption takes place and what they will live the meantime. 
the purpose the present paper treat the depositors and 
their rights the matter interest their deposits, and the 
stockholders but incidentally, affected their liability this 
regard. 

the excitement attendant upon closing financial institution, 
and the readjustment monetary matters necessitated thereby, the 
matter interest lost sight anxiety the principal. The 
remuneration they shall receive for the inconvenience and loss 
occasioned the bank’s closing afterthought. Hada modern 
Croesus gone down the long lines waiting and anxious depositors 
during the panic 1907, and offered cash for the face value their 
books, would have had time, and profitable, the conclu- 
sions herein set forth true and keeping with the law. 

THIS QUESTION NEW ONE LAW. 

The courts New York admit that this question somewhat 
new and has not been extensively litigated. the writer has 
been abletodiscover the New York cases cited below are 
about all that have appeared bearing upon this question. fact, 
case seems have been tried where bank has suspended for time, 
and subsequently resumed payment, being solvent during the interim. 
The fact that closes its doors does not necessarily mean that 
permanently insolvent, but rather that cannot meet its present de- 
mands, and must have time. 

The case savings bank Massachusetts commented upon 
this department the September, 1907, Banxinc Law will 
illustrate this point. Owing depreciation its securities this 
bank became insolvent and closed its doors for several years until the 
assets appreciated sufficiently place the bank solvent state 
again. During that time interest depositors ceased, and re- 
sumption their principal was placed their disposal without loss 
other than that interest during the years the bank was closed. 
This was entirely just keeping with the laws regulating mutual 
savings banks. 


THE BANKING LAW JOURNAL. 


INTEREST LEGAL RIGHT. 

common law interest was not allowed any case. 
generally allowed law two grounds, namely, contract, ex- 
pressed implied, way damages either for default the 
payment debt, for the use benefit derived from the money 
another. the case where interest general thing due, 
the case account stated, the fact that there may 
the place where the account settled and the transaction takes 
place, does not prevent the recovery interest. case in- 
terest reasonable rate, and conforming the customs which ob- 
tain the community dealings the same character, will al- 
lowed way damages for unreasonably withholding overdue 
account; but all cases where there express contract pay it, 
can collected, limited the law usury. special agreement 
pay interest right action recover the interest, although 
the principal not due when the interest becomes payable; but 
when not specially contracted for, interest cannot recovered 
separate action after payment the principal. (Am. and Eng. 
Ency. Law.) 

The subject interest deposits banking institutions not 
generally commented the legal text books, and the cases where 
this has been for trial are not numerous, but the general rules 
indicated above will found applicable. 

One case this nature was litigated under the title People 
Merchants Trust Co., 116 App. Div. 41, sustained the Court 
Appeals January 29, 1907, and reported New York Reports 187, 
page 293. Being recent date becomes the law New York 
this regard, and worthy study. 

RECENT CASE. 

The Merchants Trust Co. was corporation conducting banking 
business New York City, operating the main office and one branch. 
The capital according law was $500,000 and the surplus $1,000,000. 
Becoming embarrassed, temporary receiver was appointed May 23, 
1905, Banking Department took charge. The receivership 
was made permanent, and the receivers proceeded wind its af- 
fairs. They seem have been unusually successful, and, July 
25th, adividend was declared, August 26th another 25%, 
and, about October 7th, final payment was made. 

appears conceded,” said the referee, ‘‘that there suffi- 
cient amount pay the depositors such interest may due them 
their deposits under the law, and the question submitted the 
court was whether the depositors were entitled interest, and, 
so, for what period and what rate.” 

seldom happens” said the Court That corporation against which pro- 


ceedings are instituted able pay its liabilities fuil [the re- 
ceivers still held $175,000] that there adjudicated case either the State the 
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Federal Courts, far have been able discover, which controlling authority 
upon the question here presented. the absence such authority well re- 
call the words Chief Justice Shaw Williams American Bank Metc. 317, 
320) that ‘interest allowed not only strict legal grounds when there con- 
tract for the payment interest way legal damages where there tortious 
detention debt, but upon considerations equity and natural justice where 
party entitled the payment money which, owing various causes, can- 
not obtain.’ and inour own practice, interest many cases allowed upon 
considerations equity, not only where the payment debt has been prevented 
the debtor, but where judgment has necessarily been delayed wait the action 


the 
THE RIGHT INTEREST. 


The relation bank and its depositors that debtor and 
creditor. accepting the money the depositor the bank con- 
tracts repay the same such sums and such times the credi- 
tor may direct. Failing this, all the rules natural justice 
and equity, should compelled for its breach contract, 
subject, course, the broad and just rule that one creditor should 
not favored over another the same class. The contract with 
the depositor is, course, subject the statute laws and the agree- 
ment made the time making the contract. the case sav- 
ings banks, the book the depositor contains the by-laws the bank, 
regulating such matters, and the debtor-creditor relation subject 
the mutual agreements therein expressed, and which both will 
bound. many States certain deposits, such trust funds, sav- 
ings bank deposits, court funds, and the like, are preferred deposits 
commercial banks, and, where such the case, these, course, 
must paid before the general creditors are considered. 

bank that retains the depositors’ money for time against the 
will the owners, and afterward repays them, gives them nothiug 
that was not their own. If, reason the insolvency the insti- 
tution, loss attends, and one two classes must lose—the stockhold- 
ers the depositors—it would manifiestly unfair that the deposi- 
tors who were way responsible for the losses should asked 
justice and equity the depositors should first 
provided for full, and then, residue exists, the stockholders 
may share. not enough assets are hand meet all liabilities 
then the creditors must share the assets pro rata. 

commercial institutions, the stockholders being first share 
the profits, reversing the rule, they should also first toshare the 
losses. 

the assets defunct institution could collected the day 
its suspension, and the funds were sufficient pay all, then all 
would receive their debt full; not sufficient, then all would share 
the loss. But inasmuch concern can thus liquidate its affairs 
day and the assets cannot assembled and dispensed short 
time, and being out the power the creditors aid en- 
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hance the process, the question interest arises. quote the Court 
again: 

between the creditors estate who have paid full consideration for the 
amount due them and the legatees heirs who are volunteers, think the former 
have claim paid their interest which incidental the debt, and without 
which their debts are not paid full, before those legatees heirs can claim any- 
(Williams case supra.) The principal opinion applicable the pres- 
ent situation. the decree dissolution and the appointment receivers, the trust 
company ceased exist. could neither contract nor execute could 
not carry business. Its corporate life had ended and the receivers were required 
pay from the assets the full amount its debts, which included interest thereon 
the legal rate from the time when the court took possession. true that this de- 
cision works something hardship the stockholders who are entitled share 
the ultimate surplus, for while the corporation compelled pay interest upon 
its debts during the period that the receivers had control, could not during that 
period carry its corporate business, and, therefore, could not earn money, and the 
payment interest depletes extent the fund which ultimately dis- 
tributed among the stockholders. But the situation which exists was brought about 
the corporation itself. became insolvent. That condition was fault 
the depositors (as was stated above) and they should not suffer the diminution 
their full claims while the corporation possesses sufficient assets topay them. While 
the corporation was the hands the receivers, the depositors’ money was with- 
held from them; they were unable obtain and for this detention they should 
have compensation the way People Merchants Trust Co. (supra.) 


PREFERRED AND UNPREFERRED CREDITORS. 

the case People American Loan and Trust Co. 172 
371, have another trust company failure, preferred and un- 
preferred creditors. 

Savings banks and other preferred creditors presented claims 
the receivers which were allowed with interest the contract rate 
the date suspension. The receipts for second and third payment 
were ‘‘for dividends the principal” the claims, and the fourth 
and last the payment the principal the claim.” 

Subsequently, four successive dividends under order court, 
the said claims were paid with interest. Shortly afterward the pre- 
ferred creditors claimed that they were entitled interest in- 
stead the contract rate, from time suspension, which was al- 
lowed the referee, but disallowed the Supreme Term, which 
denied all interest upon the preferred claims either contract rate 
the legal rate, which order was affirmed the Appellate Division, 
upon the grounds that the claims the preferred creditors were 
allowed, would not only exhaust the funds the hands the re- 
ceivers, but leave nothing for the unpreferred creditors, and would 
give them more interest than they had contracted for and would have 
received the company had not failed. Subsequently the several 
savings banks were permitted appeal the Court Appeals for 
decision the question: the appellant savings banks (pre- 
ferred creditors) entitled interest their claims before the pay- 


SAVINGS AND TRUST DEPARTMENT. 227 
ment any dividends the unpreferred creditors, and, so, for 
what time and what rate and what basis?” 

The Court said answer: 

“The question interest liable arise frequently the settlement af- 
fairs this kind, adopt the broad, simple and just rule while interest al- 
lowed against the corporation its stockholders the assets are 
for the purpose, between preferred and unpreferred creditors, interest al- 
lowed after the law has taken charge through the appointment receivers. The 
process administration through receiver the executive arm the court. 
appointed for the benefit all creditors, both preferred and unpreferred, and holds 
the assets under the direction the court trust primarily for them and finally for 
the corporation the stockholders. Thereupon, operation the law, the cred- 
itors become the equitable owners the assets and the administration affairs 
for the benefit such. The claims creditors are presentable when the receivers 
are appointed and that date fixes their status and the amount regardless when they 
are the fund the hands the receivers could have been dis- 
tributed the same day they were appointed, claim interest could have arisen, 
for there would have been delay the suspension legal remedies. The delay 
distribution was act the law itself, and was essential for various purposes, 
and, among others, enable the creditors prove their claims. Asa general rule, 
after property insolvent passes into the hands receiver assignee, in- 
solvency, interest not allowed the claims against the firm. Thomas Western 
Car Co., 149 ‘Interest should not run favor one creditor the ex- 
pense another, while the law acting for administering the 
the assets are sufficient pay all, including interest, must for, against 
the corporation itself, interest should allowed before the return any surplus 
the stockholders. between creditors, however, interest should allowed dur- 
ing the process administration and the delay resulting therefrom, because the as- 
sets are equitably the assets the creditors and the administration for the 
them, and the delay necessary enable them take action present their 
claims proper form will enable the court put the assets into shape for dis- 
tribution. between creditors themselves, therefore, interest ceases accumu- 
late whether preferred unpreferred, from the day when the corporation let and 
the court took 

the case People American Loan and Trust Co., quoted 
above, Justice Patterson said: regard the rights preferred 
creditors, they were not entitled interest all the situation 
this fund until all other creditors were fully 

THE LIABILITY FOR INTEREST. 

the liability the stockholders the matter interest, 
Justice Fitzgerald, the case Parker Adams (38 Misc. Rep. 
325), said: Payment depositors insolvent bank the hands 
receiver, various dividends the full amount due the time 
its closing, for the deposit and contractual interest thereon, does 
not relieve the stockholder proportionate liability the extent 
the amount his stock the par value thereof, the depositor for 
interest the unpaid balances this sum from the time closing 
the bank down the time the payment the last dividend.” 

Richmond Irons (121 64) the Court said: the lia- 
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bility the bank for the contracts, debts and engagements the 
bank see reason deny the creditors against share- 
holder the same right recover interest which, according the na- 
ture the contract debt, would exist against the bank itself; 
course, not excess the maximum liability fixed the 
statute. the case book accounts favor depositors, which 
was the nature the claims this case, interest would begin ac- 
crue against the bank from the date suspension. 

the case Mahoney Bernhard, App. Div., 499, the 
Court said: ‘‘Interest upon these contracts, debts and engagements 
runs until their total amount ascertained and liquidated, and the 
ratable apportionment thereupon made. This interest thus helps make 
the total sum apportioned,and the liability for 
his share this total sum the extent the amount his stock 
action enforce the statutory liability stockholder: the 
personal liability the stockholder for the payment the debt 
immediate and absolute the moment the debt contracted incurred 
the company. The debt consists both principal and 
interest. muchentitled the latter the former, and 
the liability pay the debt must necessarily include the accrued in- 
terest the statutory the liability stockholders, 
Bolles Banking, 110, has this say: ‘‘So long bank sol- 
vent its capital belongs the corporate entity; its creditors have 
lien thereon for any indebtednesstothem. their contract with 
the bank alone, that only can they look for redress after failing 
observe its obligation. Should become insolvent, then its entire 
capital stock transformed into fund which they can rely for 
payment. interest covered the double includes interest 
the balances due depositors from the time closing the bank the 
payment the last dividend. Parker Adams Misc. 325; 
Richmond Irons 121 64. 

RULING THE COURT THE TRUST CASE, 

main case under discussion this time, that the People 
Merchants Trust Co., had special contracts with some its de- 
positors regarding interest, certain balances were maintained. 
the branch, savings accounts were opened upon which was al- 
lowed. Inasmuch deposits were subject demand, less than 
the legal rate would hold good, but when this right was taken away 
the insolvency, breach contract occurred and the conditions 
under which the contract was made were terminated. Thereupon 
right behalf the depositor compensation for withholding his 
money arose and the measure that compensation the legal rate 
interest established the Legislature the State. 
Div., The appointment temporary receivers and the as- 
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sumption the possession the State obviated the necessity for any 
formal demand upon the part the depositors for the payment 
their deposits, (Richmond Irons, 121 27, 64). The conclusions 
reached this matter may set follows: 

the sense which herein treated, interest the penalty imposed 
upon debtor for withholding the money the creditor against the will. 

the funds the hands the are pay all claims, in- 
cluding interest and the assets the legal liability the stockholders, the 
liable for the contract rate, contract existed, the time closing, 
and the legal rate thereafter until the full. 

the assets are not sufficient pay all claims with interest, then the depost- 
tors must share the assets pro rata, the legal preference the pre- 
claims, without 

Inasmuch the ruling the court the case the Merchants 
Trust Company (Supra) stands the latest decision the courts 
New York inthis matter, the syllabus the court will interest 
the summary the whole matter. follows. 

Held should allowed various classes depositors (if 
the assets are sufficient) follows: 

That depositors who had interest contracts were entitled recover 
the amount interest set their contracts the date the 
solvency, and thereafter interest the legal rate per cent. upon their re- 
spective balances the date the final payment the principal. 

That depositors who had special interest contracts were entitled re- 
cover interest the legal rate upon their balances from the date insolvency 
the date final payment their principal. 

That holders certificates deposit were entitled recover the amount 
interest, any, specified their certificates from the date last payment 
interest the date insolvency, and thereafter interest the legal rate upon 
the balances due the date the last payment the principal. 

That holders certified checks were entitled interest the legal rate 
upon the amount their respective balances from the date insolvency the 
date final payment the principal. 

computing interest such claims, the court lays down the rule 
that interest credited upon the full balance date the first 
payment. The first payment deducted and interest allowed 
balance date second payment, and on, final payment. 

confirming this decision, the Court Appeals New York 
said, vol. 187, page 297: 

think this court committed the doctrine that interest allowable the 
assets are sufficient pay the and continuing, said After the receiver had 
taken possession the assets the company under such appointment the 
corporation became powerless carry out its contracts with its depositors and 
pay them their money demand. The depositors therefore had the right with- 
drawal taken away fromthem. The company, owing its inability pay, became 
chargeable with breach contract, thus right under the existing con- 
tracts and investing its depositors with all the rights given law persons whose 
contracts have been broken. continue the interest the contract rate would 
manifestly unjust the creditors, for the rates allowed under the contract vary, 
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have seen, from two four per cent. would, therefore, favor one class 
the expense the other. think, therefore, that when the contracts with credi- 
tors were broken, the defendant becoming insolvent, and the appointment the 
receiver, that was unable perform its agreements, the legal rate interest 
became the rate which all the creditors thereafter became entitled and should 
paid the receivers, the assets are sufficient.” 

the Fall 1907, some twenty more institutions, including 
branches, suspended New York City alone, and nearly all have 
again reopened, some under deferred payments and others cash 
basis. case with such conditions has come before the New York 
Courts for decision, but the following general principles would seem 
apply: 

While the bank trust company may not have been insolvent, was unable 
meet its demand obligations and were deprived money with- 
out consent their 

The resumption, under whatever terms, indicated solvency and ability 
meet all obligations without jeopardizing the rights any class. 

The depositors and others holding the obligations the bank are entitled 
the stipulated rate the time closing, and the legal rate from that 
time the debt discharged full, according the rules latd down above. 

without contract are entitled interest the legal rate from the 
time closing the date when the obligation discharged full, according 
the same 


THE WORK BEING PERFORMED THE SAVINGS BANK COM- 
THE AMERICAN BANKERS ASSOCIATION, 
SAVINGS BANK SECTION. 
Editor Banking Law CHICAGO, March 1909. 

that your subscribers would like hear word from the 
Postal Savings Bank the American Bankers Association, dropping 
you this line. 

the request the House Representatives Committee The Post Office 
and Post Roads, representatives our Committee visited Washington recently, and 
were given hearing the above-mentioned Committee Congress. were very 
pleasantly received, and were given ample opportunity present our side the case. 
believe entirely fair say that the Committee seemed impressed with what 
said the matter, and are sure that our words will receive careful consideration. 

Copies this hearing are now available, and think would decidedly ad- 
vantageous the bankers the country would send Washington for same, 
very important that all the bankers the country keep closely touch with this 
question. Those who are familiar with this matter feel that the campaign 
education has been carried this winter has led many thoughtful people re- 
consider views which were formerly favorable postal savings legislation. the 
same time there very strong pressure many favorable the passage 
postalsavings bill. the bankers the United States are prevent direct Gov- 
ernment competition with their own institutions, important that they should see 
that their local business men write members Congress, signifying their dis- 
approval such measure. Each banker should consider himself personally re- 
sponsible the matter getting his own associates and friends lined against this 
legislation. Respectfully, Lucius TETER, Chairman. 


POSTAL BANKS MEAN DANGER. 


Open Letter from Andrew Frame, President Waukesha National Bank, 
Waukesha, Wis., the Congressional Committee which has the matter 
charge establishing Postal Savings Banks. 


ECLARING that the establishment posta! savings banks would enter- 
ing wedge the paralyzing influences paternalism, under the guise phil- 
anthropy, President Andrew Frame, Waukesha National Bank, Waukesha, 

Wis., has addressed open letter the congressional committee which will con- 
sider the postal bank project. 

Mr. Frame known authority monetary questions, and several years 
ago was national figure discussion which arose over the asset currency issue. 


PLAN FAVORABLE PANICS. 


Under the caption, Fallacies Postal Savings Mr. Frame discusses 
and concludes that such banks would deadening blow individual enterprise 
the nation, which only could result from such governmental tyranny. 

Mr. Frame denies the contention that postal savings banks would bring from 
hiding the money distrustful people. agrees that such institutions could 
made safe, but avers that the event panic conditions deposits such banks 
could not gotten into channels commerce quickly enough afford necessary 
relief, because slow red tape government movements. 

Mr. letter, which will sent out generally the follows: 


FALLACIES POSTAL SAVINGS BANKS. 


tyrannical? Undoubtedly the latter. the true prov- 
ince government, but protect its citizens life, liberty and the pursuit happi- 
Our forefathers fought for freedom from governmental tyranny and Thomas 
Jefferson who penned our constitution was led exclaim, Agriculture, manufac- 
tures, commerce and navigation—the four pillars our prosperity—are the most 
thriving when left most free individual enterprise.’ this land, which has pros- 
pered all the nations all time, open the door tyranny entering into 
competition with its own worthy citizens one the great avenues nation build- 
ing? Let reason together before taking fatal plunge into paternalism, the effects 
which the long run palsies human progress. 

“With all due deference the good intent the advocates postal savings 
banks for the United States, let diagnose the case very briefly, with view 
bringing the largest possible prosperity the nation. 


LITTLE MONEY HOARDED. 


principal claims for the law are that 

will bring from hiding distrustful people and foreigners largely, 
sums money now hoarded. 

will provide safe place for the small funds. 

Asto the first proposition, the conclusion warranted There are distrustful 
people every land that will hoard money, matter how good the banks even 
the government may be. Witness the French people pulling out their stockings the 
$1,000,000,000 indemnity paid after the Franco-Prussian war, and to-day 
those same people are the greatest hoarders cash any progressive nation 
earth, notwithstanding France has postal savings bank. 

amount hoarded money approximately the United States 
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with its 25,000 banks scattered every hamlet having any surplus cash, that the sub- 
ject almost unworthy notice. The little steel savings banks are pushing their 


way into every home inspiring all save the end that, mickle 
makes muckle.’ 


GOOD LAWS ARE 

answer the second proposition that safe place deposit the small 
savings should provided, all can say Amen! 

the serious end is, why should the United States government enter 
into wholesale competition with its own citizens who are struggling upbuild the 
nation 

not fact that proved beyond dispute the statistics, that all New 
England, New York and other old states, where large surplus capital has accumu- 
lated, where savings banks have more largely developed and where good laws regu- 
lating the business have been enacted, that the losses savings bank depositors have 
been comparatively infinitesimal since those good laws have found their way into the 
statutes? Where material losses occur 

have studied the history banking this and other nations; have had 
nearly half century practical experience and challenge any man disprove the 
fact that, states having good laws regulating the banking business, the losses 
depositors are they are larger states having lax laws and still greater 
states having laws Occasional exceptions not disprove the rule. Not 


dollar has been lost depositor four years since Wisconsin passed her good 
banking law. 


NOT PROVINCE NATION. 


“If this true, what the province government? not enter into 
tyrannical competition with its own citizens, but regulate the banking laws, 
that losses depositors will reduced minimum consistent with human im- 
perfections. 

“Further, let await the report the congressional monetary commission 
which evidently making profound study monetary science, with the hope that 
sound remedy for the prevention cash suspensions with their train evils, may 
provided. Also with the hope that this report may rival the celebrated bullion re- 
port 1810 the house commons. 

“Is not this reasoning philosophical 

but there still another more serious phase this subject. The Euro- 
pean nations have bonded debts for The nation there taking 
postal savings from its people, once places the funds into that bonds, 
thus preventing any wrangling for the pie. What proposed here? The United 
States has bonded debt about the bulk now absorbed 
security for national bank circulation, its bonds can not had. 


CHANCE FOR FAVORITISM. 


more. proposed this vast sum from the rural districts, well 
cities, and then redeposit the proceeds national banks the centers, thus doing 
serious injury the rural districts, well the great centers. Who dares deny that 
the scramble for the pie will the absorbing and soul-annoying topic which honest 
congressmen and government officials will gladly avoid, but the political grafter will 
revel in? 

dares deny that favoritism will creep and political pull will hold sway 
with swag $1,000,000,000 more the dear people’s money for investment 
various kinds securities proposed 

“Who dares deny that under panic conditions, cash will drawn from many 
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banks for deposit the postal savings bank, and such cash because slow red tape 
government movements will not get back into the few banks deposit, and into the 
channels commerce that imperative quick relief may had; therefore panic con- 
ditions would aggravated instead ameliorated 


EXAMPLES PATERNALISM. 


Who dares claim that parallel case can found any progressive nation 

The wail the unemployed London, the excessive taxes, want employ- 
ment, etc., quite material extent caused altogether too much paternalistic, un- 
profitable competition with its own citizens many fields; resulting crushing in- 
dividual initiative and with additional employment labor; disease from the 
blighting effects which nearly all Europe now suffering, should warn that alike 
fate awaits volunteer destroy our individual freedom for which our fore- 
fathers fought and again substitute governmental tyranny its stead. 

pessimist, but believe patriotic duty sound warning against 
enacting into law fallacy that undoubtedly would entering wedge the par- 
alyzing influences paternalism, under the guise philanthropy, when all history 
teaches that paternalism deadens human progress. May our statesmen not mis- 
led the alluring fallacy, but may the truthful maxim uttered Thomas Jefferson 
prevail, the end that our wonderful progress not dimmed.” 


WAUKESHA, Wis., February 19, 1909. ANDREW JAY FRAME. 


THE AMERICAN BANKERS’ ASSOCIATION CONVENTION. 
held Chicago the week September 13, 1909. 


the Denver convention the American Bankers’ Association the invitation 
extended Chicago for the next convention was accepted, and the matter 
details referred the officers the 

President Reynolds and Secretary Farnsworth met with the Chicago Clearing 
House banksat recent date and was decided that the next convention should 
held the week September 13. This date being earlier than the conventions 
have heretofore been held, will insure larger attendance members from the 
South, who are generally busy the latter part September moving cotton crops. 

Arrangements were made with the Congress Hotel Company, operating the 
Congress Hotel, the Annex and the Auditorium, that these hotels would head- 
quarters, and the company has promised all available and required space for 
registration, Section, Council and committee meetings these buildings. The hotel 
particularly well adopted for this purpose, having numerous parlors, cafes and 
lobbies and altogether the largest hotei Chicago with most delightful location, 

Local committees Chicago bankers have not yet been appointed, but will 
named the near future. The well-known reputation Chicago, however, 
entertaining city insures all visitors the best kind time, and yet the entertain- 
ment will arranged not interfere with the necessary business sessions. 
Chicago being centrally located, and the convention being right season 
the year, believed will the largest and most successful the history 
the Association, and estimated that there will least 5,000 persons present. 


The time for the spring meeting the Executive Council has not yet been de- 
cided, but recent meeting the executive officers held New York, was, 
agreed that this spring meeting should held within one hundred miles New 
York City. The date and place will decided upon the near future. quite 
likely that the meeting will held the week May 3d. 


This department carried for the benefit 
our subscribers, who are entitled submit questions 
general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places 
those submitting inquiries are published, unless special 
request made the contrary. 

For unpublished replies private nature reasonable charge made. 


INDORSEMENT BLANK. 


Where followed by special indorsement, instrument still negotiable by delivery. 


Editor Banking Law BLUE EARTH, Minn., February 15, 

DEAR has been number years since have asked your opinion and 
wish now trouble you again. 

seems that years past have read some your articles that 
check note issued and made payable bearer” could not indorsement 
and indorsed blank, makes bearer paper, and this likewise cannot 
made again check note indorsement. Question—A note payable 
order” indorsed him blank and delivered me. wish mail it, 
and indorse order” and sign name. Would the maker safe 
paying this note without indorsing same CASHIER. 


Answer.—The better plan would for you indorse over A’s in- 
dorsement blank indorsement yourself and then indorse 
full But there are decisions the effect that where in- 
dorsement blank, the instrument remains payable bearer. 
These decisions have been expressed the rule the Negotiable 
Instruments Law (Section 70, Act), which however not yet 
force Minnesota, follows: 


instrument, payable bearer, indorsed specially, 
may nevertheless further negotiated delivery; but the per- 
son indorsing specially liable indorser only such holders 
make title through his indorsement.” 


While would probably safe for the maker pay this note 
stands, would certainly better have indorse it, and 
better still the blank indorsement was filled the party who in- 
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dorses the existing law this point issomewhat anomalous 


and unsatisfactory. 


BANKER’S DRAFT. 


Should bank stop payment its draft request payee after latter has negotiated same 


Editer Banking Law BLOOMFIELD, J., February 27, 1909. 

DEAR you kindly advise what are the general conditions 
under which bank may justified stopping payment its draft. 

The question has arisen through the following circumstance: Our depositor, 
Johnson, withdraws $500. and asks fora bank draft instead currency. With this 
draft purchases the stock corporation, endorsing the draft blank. The 
following day obtains commercial rating the corporation, and becoming dis- 
satisfied with his purchase, requests stop payment our draft. 

Have the legal right stop payment such case; and, not, what liabil- 


not understand that there any legal obliga- 
tion the part bank which gives its draft payee stop its 
payment upon request the latter after has negotiated it; furth- 
ermore, even the bank did stop payment, would liable the 
draft was the hands holder due course. our view pay- 
ment should not stopped for slight cause, the bank would, ina 
way, dishonoring its own obligation; still, the payee has been 
grossly defrauded, would seem just that the bank should aid him, 
possible, checking the perpetration the fraud, stopping 
payment its draft, provided agrees indemnify the bank from 
liability for doing any bona fide holder whose hands may be. 


+++ 


CHECK LOST THE MAIL. 


Question of who is owner, upon whom loss falls, depends upon circumstances. 


Editor Banking Law Journal. Kans., March 11, 1909. 

DEAR the February number the BANKING LAW JOURNAL you ex- 
plain the ownership check lost the mail, which explanation not quite clear 
tome. You 


“The loss, expense, this case will fall upon the bank person who the 
owner the lost check. when you received the check from your customer, you 
took title and became owner and forwarded the check Philadelphia for 
your check that has been lost,” etc. 


not fact that very few items are sent for collection, but for credit instead, 
and that being the case which one three four banks handling the items 
considered the owner, and upon which one fall the loss duplicate can 
procured the original depositor has the meantime become insolvent 

CASHIER. 


Answer.—In further answer the above, the Philadelphia bank, 
any the subsequent banks, took title the check and became 
owner, the loss the check would fall the last successive owner. 
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But although correspondent bank gives credit for item, this does 
not always mean that the credit absolute. quite customary 
for successive crediting banks, understand, receive and credit 
items upon understanding agreement, sometimes expressed 
advices credit other printed literature, that the credit sub- 
ject final actual other words, provisional only and 
that the bank acts only agent making the collection. Itisa 
matter considerable difficulty, often, determine given case 
whether bank receiving and giving credit for item owner 
merely agent for collection. There one fixed rule, but the ques- 
tion governed variety circumstances. The question own- 
ership important, not only with reference items lost the mail, 
but where item has been collected and the collecting bank fails be- 
fore remitting before its remittance check paid, and the ques- 
tion important numerous other ways. There are numerous de- 
cisions the courts involving questions title and numerous cases 
where although bank has given credit, the credit has been held pro- 
visional and the bank not owner but agent, the question own- 
ership depending each case upon the is, there- 
fore, not always easy matter determine where the ownership 
check, lost the mail, rests. the credit absolute, cash, then 
the bank owner, but the mere fact giving credit does not always 
result the crediting bank taking title. 


ORGANIZATION NATIONAL BANKS. 


February, 1909, there were received applications organize national 
banks. the applications pending, were approved and rejected. During the 
month banks, with total capital $1,595,000, were authorized begin business, 
which number, 11, with capital $285,000, were banks with individual capital 
less than $50,000, and with capital $1,310,000, banks with individual capita! 
$50,000 over. 

Since March have been chartered 4,086 authorized capital 
$245,933,300, which 2,632, with capital $68,565,500, were incorporated under 
the act that date, and 1,454, with capital $177,367,800, under the act 1864. 
From the date February 28,537 State banks, with capital $37,045,800, 
were converted into national banks, 1,276 State and private banks reorganized 
national banks, with capital $84,657,000, and 2,253 banks, with capital $124,- 
330, 500, organized independently other banks. 

The number national banks organized under various acts 9,350, follows 
Four hundred and fifty-six, February 25, 1863 June 1864; 10, July 12, 1870 
(gold banks), and 2,632, March 1900. There have discontinued business, 2,443 
national banks, leaving existence 6,907 banks, with authorized capital, 
275, and circulation outstanding secured bonds The total amount 
national bank circulation outstanding $678,285,600, which $42,696,715 
covered lawful money like amount deposited with the Treasurer the United 
States account liquidating and insolvent national banks and associations which 
have reduced their circulation. 


